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The Supreme Court of Georgia follows the 
almost unbroken line of autborities in hold- 
ing that congress in requiring revenue stamps 
to be placed on certain instruments, has no 
power to prescribe rules of evidence for a 
State court, and, therefore, the act of con- 
gress which declares that certain written in- 
struments shall not be received in evidence 
in any court until stamped as required, by the 
act, is to be understood as applicable to the 
federal courts only. This subject has been 
dealt with by the courts of many of the States. 
There seems to be but one State court of last 
resort which has made and adhered to a de- 
cision that congress has the right to pre- 
scribe that an unstamped instrument should 
not be received in evidence in a State court. 
This was in the case of Turnpike Co. v. Mc- 
Namara, 72 Pa. St. 278. The reasons given 
for the opinion in that case are not satisfac- 
tory, and two of the five justices dissented. 
All other State courts which have dealt di- 
rectly with this question hold, so far as we 


“have been able to ascertain, either that con- 


gress has no power to enact that certain doc- 
uments shall be incompetent in evidence in a 
State court, or else, without deciding what 
power congress has in the matter, that the 
act of congress does not apply to the State 
courts, but to the federal courts only. Most 
of those decisions were made in cases arising 
under the acts of 1864, 1865, and 1866, but 
the act of 1898, is, with respect to the ques- 
tion here discussed, substantially « copy of 
the former acts, and the reasoning of those 
decisions is in every way applicable here. 
See Clemens v. Conrad, 19 Mich. 170; Sam- 
mons v. Halloway, 21 Mich. 162; Latham v. 
Smith, 45 Ill. 29; Craig v. Dimock, 47 Il. 
308; Bunker v. Green, 48 IJl. 243; Hanford 
v. Abrecht, 49 Ll. 146; Bowen v. Byrne, 55 
Ill. 467; Wallace v. Cravens, 34 Ind. 534; 
Duffy v. Hobson, 40 Cal. 240; Hunter y. 
Cobb, 1 Bush, 239; Sporrer v. Eifler, 1 
Heisk. 633; Davis v. Richardson, 45 Miss. 
499; Carpenter v. Snelling, 97 Mass. 432; 
Moore v. Quirk, 105 Mass. 49; Griffin v. 
Ranney, 35 Conn. 239; Haight v. Grist, 64 





N. Car. 739; Weltner v. Riggs, 3 W. Va. 
445. Two, if not more, cases have been de- 
cided by State courts of last resort since the 
act of 1898 went into effect. In the case of 
Knox v. Rossi, 57 Pac. Rep. 179, 48 L. R. 
A. 305, the Supreme Court of Nevada held 
that State courts are not within the provis- 
ions of the act of 1898 as to the admissibility 
of unstamped documents in evidence. Prior 
decisions of the court, under former acts, 
apparently holding to the contrary, were ex- 
plained as having been made without passing 
directly upon the question of the applicabil- 
ity of the act to State courts. In the recent 
case of Cassidy v. St. Germain, 46 Atl. Rep. 
35, the Supreme Court of Rhode Island held 
the act of 1898 to be applicable to federal 
courts only, and not to State courts. 





According to a recent decision of the 
Supreme Court of California one has no 
property in his dead body so that he can 
dispose of it by will, and in the absence of 
statute the custody of the corpse and the 
right of burial belong to the ext of kin and 
not to the executor. Enos v. Snyder, 63 
Pac. Rep. 170. The English and American 
authorities on the subject, as the opinion of 
the court reveals, are not very satisfactory, at 
least regarding the question as between the 
next of kin and persons claiming under a 
will. It is quite well established, however, 
by those authorities, that, in the absence of 
statutory provisions, there is no property in 
a dead body, that it is not part of the estate 
of the deceased person, and that a man can- 
not by will dispose of that which after his 
death will be his corpse. There are some 
expressions in some of the authorities to the 
effect that the right of burial is in the next 
of kin, ‘‘in the absence of any testamentary 
disposition,’’ but they were not cases in 
which the right of testamentary disposition 
was involved. The case whichis most di- 
rectly in point is Williams v. Williams, 20 
Ch. Div. 659. It is arecent case (1882), 
and expresses the law of England on the 
subject. In that case the deceased had, by 
his will, directed that after his death ‘‘his 
body should be given to his friend Eliza 
Williams, to be dealt with by her in such 
manner as he had direvted to be done in 
private letter to her.” The body, however, 
was buried in a certain cemetery ‘‘by the di- 





142 


CENTRAL LAW JOURNAL. 








rection of his widow and one of his sons ;”’ 
but afterwards Eliza Williams succeeded in 
removing it from the cemetery, and. having 
disposed of it in accordance with the direc- 
tion ofthe will, she brought the aetion 
against the executors to recover the amount 
of the expenses which she had incurred in so 
doing. Kay, J., in his opinion, after refer- 
ring to certain cases, says: ‘‘It follows that 
a man cannot by will dispose of his 
dead body. If there be no property ina 
dead body, it is impossible that by will or 
any otber instrument the body can be dis- 
posed of. I asked for any authority in con- 
flict with these cases, but none was produced. 
I have referred to the books of the greatest 
authority on the qustion, and I believe there 
is no authority in the least degree in conflict 
with these cases."’ The current of American 
authorities, although there is some conflict, 
is to the same effect. Griffith v. Railroad 
Co., 238. Car. 25, 55 Am. Rep. 1, and cases 
there cited; In re Wong Yung Quy, 6 Sawy. 
449, 2 Fed. Rep. 624; Guthrie v. Weaver, 
1 Mo. App. 136. In O’Donnell y. Slack, 
123 Cal. 285, 55 Pac. Rep. 906, 43 L. R. A. 
388, the point was not involved. But as 
some one must, of necessity, bury the dead, 
and must have the temporary possession of 
the dead body for that purpose, in the few 
cases where there has been any question on 
the subject equity has been invoked, and 
courts of equity have assumed jurisdiction 
and have given the necessary remedies; and 
it has been generally declared that the right 
of burial of a deceased wife or husband be- 
longs to the surviving spouse, and in other 
cases to the next of kin, being present and 
having the ability to perform the service. 
Durell v. Hayward, 9 Gray, 249; Fox v. 
Gordon, 16 Phila. 185; Larson v. Chase, 47 
Minn. 307, 50 N. W. Rep. 238, 14 L. R. A. 
85, 28 Am. St. Rep. 370; Foley v. Phelps, 1 
App. Div. 551, 37 N. Y. Supp. 471; Wyn- 
kopp v. Wynkopp, 42 Pa. St. 293, 82 Am. 
Dec. 506; In re Widening Beekman St., 4 
Bradf. Sur. 503. It was vigorously con- 
tended in the recent California cases that an 
executor or administrator has, by mere 
virtue of his office, the right to bury the 
body. and to the possession of it for that pur- 
pose. There are expressions to that effect in 
the English books and particularly in the 
older ones, and they may also be found in 





some American authorities, but the current of 
American authorities is the other way. Those 
expressions are found generally in cases 


_where there was no contest between execut- 


ors and next of kin, as in Williams v. Wil- 
liams, supra, where the body had been buried 
by the executors by the direction of the next 
of kin. Of course, it is generally provided 
by statute, that executors or administrators 
must pay ‘‘funeral expenses;’’ but it has 
certainly been the custom in this country for 
the next of kin, and not the executor or ad- 
ministrator, to have tie custody of the dead 
body before the funeral, and to bury it. In- 
deed, under our probate system, it cannot be 
determined who the executor or administrator 
is until after the appropriate time for the 
funeral has elapsed, and the burial of the 
dead body is not to be foun in the statutory 
enumeration of tbe rights and duties of exe- 
cutors and admininistrators. In 8 Am. & 
Eng. Enc. Law, p. 837, it is said in the text 
as follows: ‘‘In England it has been held 
that an executor has the right to the custody 
and possession of the body of his decedent 
until it is properly buried, but this doctrine 
has no support in the United States.’’ And 
the cases cited support the text. In Reni- 
hanv. Wright, 125 Ind. 536, 25 N. E. Rep. 
822,9 L. R. A. 514, 21 Am. St. Rep. 249, 
the court, after an elaborate discussion of 
the subject and review of the authorities, 
say: ‘‘Our conclusion is that the custody 
of the corpse and the right of burial do not 
belong to the executor or administrator, but 
to the next of kin, and that the courts of 
this State possess the power to protect such 
next of kin in the exercise of such rights.’’ 








NOTES OF IMPORTANT DECISIONS. 


PRINCIPAL AND SURETY—FRAUD ON SURETY. 
—In Connecticut General Life Ins. Co. v. Chase, 
decided by the Supreme Court of Vermont, it was 
held that where an agent employed to collect 
certain moneys embezzles such moneys, but is 
allewed to continuein such employment on re- 
paying the money and executing a new bond, the 
suereties on such new bond, who are ignorant of 
such defalcation, and are allowed by the princi- 
pal to sign the bond in his presence without 
being informed thereof, are not liable thereon 
for a future defalcation, since the failure to dis- 
close sueh fact is afraud on the sureties. The 
court said in part: 
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“It is contended in behalf of the plaintiff that 
the prior shortages did not amount to embezzle- 
ment or dishonesty on the part of Chase, but with 
this contention we cannot agree. The facts re- 
perted show him guilty of a fraudulent conver- 
sion to his own use, without the consent of his 
employer, of money that. came into his posses- 
sion or under his care by virtue of his employ- 
ment as agent, for which he was liable crim- 
inally, under the provisions of section 4952, Vt. 
S. It was the duty ofthe plaintiff, knowing 
that the other defendants were about to sign, as 
sureties, Chase's bond, conditioned as is the one 
in question, to fully disclose to them, and each of 
them, the facts relative to Chase’s previous de- 
falcations or fraudulent conversions, and the con- 
ditions under which he was allowed to remain in 
the plaintiff's employ. No such disclosure was 
made, and the sureties had a right to understand 
that the plaintiff was actingin good faith towards 
them, and that the previous dealings of Chase 
with the plaintiff had been with integrity, and 
not with criminal breach of his trust. The 
plaintiff, through its authorized agent, then knew 
or had reason to believe that, were the facts as to 
Chase’s previous malpractices made known to the 
sureties, their intended actions relative to the 
signing of the bond would probably be changed; 
and to allow them to sign it, under the circum- 
stances, without giving them such information, 
was not acting in good faith, and was sucha 
fraud upon their rights by the plaintiff, unless 
they were otherwise informed relative thereto, as 
will operate to discharge the sureties from all 
liability upon the bond. Richmond v. Stand- 
clift, 14 Vt. 258; Sooy v. State, 30 N. J. Law, 
136; 1 Story, Eq. Jur. sec. 215. We think the 
law upon this subject is well stated by Chief 
Justice Beasley in Sooy v. State, that: ‘Itis the 
duty of a person taking a guaranty for the good 
conduct of an employee to disclose the past mal- 
practices of such employee in the course of -the 
business to which the guaranty relates, and that 
if such dutyis not performed the instrument so 
taken is ipso facto invalid. The continuance of 
an agent in anemployment:'is an act so expres- 
sive of trust and confidence that it is tantamount 
to an express declaration to that effect; and hence 
it must, under usual circumstances, have all the 
effect of a meditated fraud, if the persons so re- 
taining the agent can be permitted to disown the 
implication inevitably arising from his own 
conduct.’ * 

ATTORNEY AND CLIENT—NEGLIGENCE OF AT- 
TORNEXY—LIABILITY FOR DAMAGES.—In Forrow 
v. Arnold, 47 Atl. Rep. 693, decided by the Su- 
preme Court of Rhode Island, it was held that 
where an attorney negligently fails to make an 
affidavit to a writ conform to the statutes, on ac- 
count.of which a judgment is obtained against 
his client for arrest under a void writ, the latter 
may recover of the attorney the costs of prose- 
cuting the suit, the costs adjudged against him 
and the amount of the judgment against him. 








It appeared that a writ was issued by a client 
on an affidavit which, because of his attorney's 
neglect, did rst conform to the statute, and de- 
fendant in the writ obtained a judgment against 
such client. The damages recovered were largely 
punitive, and were based on grounds which were 
not chargeable against the attorney, as the 
proximate result of his neglect. It was held, in 
an action by the client against the attorney, that 
it was error to allow a recovery against him for 
the full amount of such damages, on the ground 
that but for the void writ no action for false im- 
prisonment could have been maintained ; the dec- 
laration in the former suit being for malicious 
prosecution, and not for false imprisonment. 
The court said: 

An attorney is liable to his client for the dam- 
age resulting as a proximate consequence from 
his negligence. 3 Am. & Eng. Enc. Law, 2d Ed., 
p. 398. The negligencein this case consisted 
of omission to notice that the affidavit on a writ 
filled out by the defendant did not conform, in 
one allegation, to the requirements of the statute. 
The writ having been given to the plaintiff on 
Sunday upon the defendant's advice that the affi- 
davit was in proper form, which advice’ was fol- 
lowed by swearing to it on Monday, the cause of 
action arose on Monday, and not, as the defendant 
contends, on Sunday. Exceptions on that ground ... 
are overruled. 

‘*The damages for which, therefore, the defend- 
ant is liable, are simply those which follow from 
the issue of a void writ. They would inelude the 
cost of prosecuting the suit, the judgment for 
costs against the plaintiff, and, if the defendant 
in the suit should sue for an illegal arrest, the 
amount of the judgment against the plaintiff on 
that account, which, under the facts in the case, 
could not have been large. A suit was brought 
by Dutcher, the defendant in the writ, against 
the present plaintiff, which resulted in a judg- 
ment against this plaintiff, in the sum of $400, all 
of which has been allowed to the plaintiff in the 
decision of the trial judge. An inspection of the 
record fin that case Jshows that the gravamen, 
upon which more than actual damages could have 
been allowed, consisted of three things: First, 
that the officer, through ignorance of his duty and 
without} instructions from this defendant, took 
Dutcher to East Greenwich, after bail had been 
procured ; second, that the affidavit was false in 
stating that the plaintiff had a just claim against 
the defendant; and, third, that it was false in 
stating that the defendant was about to leave the 
State. Noone of those things could be charged: 
upon this defendant as the proximate result of 
his neglect, but the damages being largely puni- 
tive, must have been based upon one or more of 
these grounds. Such an allowance was erro- 
neous. The decision was based upon the proposi- 
tion that but for the void writ no action for false 
imprisonment could have been maintained. The 
declaration in the former case was for malicious 
prosecution, and not for false imprisonment. 
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There is a distinction between such cases. Hobbs 


v. Ray, 18 R. I. 84, 25 Atl Rep. 694; Lanzon v.. 


Charroux, 18 R. I. 467, 27. Atl. Rep. 975. An 
action for malicious prosecution could have been 
maintained under a valid writ upon either of the 
grounds above stated. The actual damages in 
this case, so far as it appears, did not exceed $50, 
and that is the limit of the defendant's liability.” 





LICENSE—HIGHWAY—NUISANCE.—In_Inhab- 
itantsof Town of Rockfort v. Rockfort. Granite 


Co,, 58 N. E. Rep. 1017, decided by the 
Supreme Judicial Court of Massachusetts, 
it was. held that one who has, merely .the 


privilege of, quarrying and taking rock from 
land, for which payments are made tothe owner 
by way of stuinpage, and not by way of rent, isa 
licensee, and nota tenant. It was further held 
thata derrick, with a guy stretched across a 
highway so low that as to be dangerous to trayel- 
ers, is a nuisance, and that an abutting land- 
owoer, who knowingly allows his licensee to 
maintain it, is liable to one who is injured there- 
by, though it was erected before he acquired the 
land. ‘The court said in part: 

‘The jury should bave been told that the guy 
of the derrick was a nuisance, and that the de- 
fendant was liable if it allowed the derrick, with 
the guy as it was set up, to be maintained on its 
land, even though it had been set up by Little- 
back before the defendant became the owner of 
the land; atany rate, if the fact that it was 
stretched across the highway as it was was known 
to the defendant. A ‘motion’ man is a licensee 
earrying on work on his own account on the land 
of the licensor, the quarry owner. Heis nota 
tenant. He has no right of possession in the 
land worked by him, but merely the privilege of 
quarrying rock on it and working up the rock into 
marketable shape—in the case at bar into paving 
blocks. ‘The payments made by him to the 
quarry owner are by way of ‘‘staumpage’’—in this 
case $2 for every 1,000 of paving blocks—and not 
a payment by way ofrent. The quarrry owner 
in such a case is no more liable for injuries 
vaused by the **motion’’ man and his servants 
than he would be in case the work of quarrying 
the rock and working it upinto paving blocks 
had been done by an independent contractor. In- 
deed, his liability is not so extensive, for, in case 
of work done by a licensee, the work done is done 
on the licensee’s own account as his own busi- 
ness, and the profit of itis his. Itis not a case, 
therefore, where the thing which caused the ac- 
cident is a thing contracted for by the owner of 
the land and for which he may be liable ‘for that 
reason, even when done by an independent con- 
tractor, because it isa thing dangerous in itself, 
or because the doing of it involves a duty to 
others, or because it is itself a nuisance. Weth- 
erby v. Partridge, 175 Mass. 185, 55 N. E. Rep. 
894; Robbins v. Chicago, 4 Wall. 679, 18 L. Ed. 
427; Black v. Finance Co. (1894), App. Cas. 48; 
Pickard v. Smith, 10C. B. (N.8.) 470; Hard- 











aker v. District Council (1896), 1 Q. B. Div. 335; 
Angus v. Dalton, 4 Q. B. Div. 184. 6 App. Cag., 
829; White v. Jameson, L, R. 18 Eq. 303. Even 
more the erection of a derrick is such an act that, 
ifit had been done by an independent can- 
tractor, and a traveler on the highway had been 
injured by the negligence of the contractor's 
servants in erecting it, the Jandowner would not 
have been liable. Suchan._ act is.a mere transi- 
tory act,done in the progress of the work, and is 
what has been described, for want of a better, 
term, as ‘‘a casual act of wrong or negligence.” 
and as. ‘‘collateral negligence."*. Pickard_.y. 
Smith, 10 C. B. (N.S.) 470; Angus v. Dalton, 4 
Q. B. Div. 184,6 App. Cas. 829; Hardaker vy. 
District Council (1896), 1 Q. B. Div.335; Robbins 
v. Chicago, 4 Wall. 679,18 L. Ed. 427. But the, 
result of Littleback’s erecting the derrick as he 
did erect it. with the guy stretched across the, 
highway so low as to be dangerous to persons. 
driving over the way, was the erection of a bui- 
sance on the defendant's Jand. We have no doubt 
that an owner is bound to see to it that his land 
is so managed by persons brought onto it by-him 
as not to cause injuryto others; and that ifa 
structure is erected on his land by a licensee. 
which is in facta nuisance, and he suffers. it 
to remain there, he is liable to any one . injured 
thereby, at any rate when he knows of the ‘exist- 
ence of the thing which constitutes the nuisance. 
That there might be such a duty on the owner of 
land was suggested by Littledale, J.. in Laugher 
v. Pointer, 5 Barn. & C. 547, 560; a case which 
bad to do with personal property, but in which 
the whole subject was discussed, and that sug- 
gestion bas since been quoted with approval. 
See Parke, B., in Quarman v. Burnett, 6 Mees. 
& W. 499, and in Rapson v. Cubitt. 9 Mees. & W. 
714; Creswell, J., in Rich v. Basterfield. 4 C. B. 
783: Rolfe, B., in Reedie v. Railroad Co., 4 
Exch. 244; Jesse!, M. R.. in White v. Jameson. 
L. R. 18 Eq. 303, 305. This principle was en- 
forced in White v. Jameson, L. R. 18 Eq. 303; 
Chibnall v. Paul, 29 W’kly Rep. 536; Attorney- 
General v. Stone, 12 Times Law Rep. 76. And 
see Thomas, J., in Hillard v. Richardson, 3 Gray, 
349, 366. Compare Tarry v. Aston, 1 Q. B. Div. 
314, as to the necessity of knowledge on the part 
of the landowner. ‘Though the defendant had no, 
control over the manner in which the work was 
done on its land by *‘motion” men, yet, if a nuj- 
sance was erected on it by a **motion” man, it was 
not only its right, but its duty, to see that 
the nuisance was abated.” 





CRIMINAL LAW—OBTAINING MONEY UNDER 
FALSE PRETENSE—INDICTMENT.—It is decided 
by the Supreme Court of Missouri, in State v. 
Phelan, reversing the trial court, that an indict- 
ment for obtaining property by false pretenses, 
which alleges that the prosecuting witness, by 
such false pretenses, ‘‘was induced to then and 
there sell and deliver’’ the property to defendant, 
is bad for failure to allege that such witness did 
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sell. and. deliver..the property, since. the-allega-. 
tions are not equivalent to each other, and noth- 
ing can be supplied by intendment, The court 
said: * : 

“If the objection to the indictment is good, it 
will obviate a discussion of many minor ‘points 
urged by the defendant. Ata yery early period 
in the judicial history of this, State it wag held 
not sufficient to charge that the defendant falsely 
pretended, etc., setting forth the means used, 


and then to aver that by means of such false pre-_ 


tenses he obtained the property, but it was es- 
sential to aver and state such pretenses as the 
pleader. intended or expected to prove on. the 
trial were used and were false; that. is to say, he 
must, as in an assignment of perjury, falsify by 
specific and distinct averments. 3 Chit. Cr. Law, 
999; 2 Maule & S.279; State v. Peacock, 31: Mo. 
loc. vit. 415, 416; Same v. De Lay, 93 Mo. 98,58. 
W. Rep. 607. Accordingly, in State v. Bonnell, 
46 Mo. 395, it was said by Judge Wagner for the 
court: ‘Where the alleged false pretenses were 
injurious only by inducing another person to buy 
the cuttle as to which such false representations 
were made, such sale, bargain, or agreement 
which was the cause of the party advancing or 
parting with his money should be set out as a part 
of the facts relied on, and as a material allegation 
in the description of the offense.’ State v. New- 
ell, 1 Mo. 248; Com. v. Strain, 10 Metc. (Mass.) 
521. In State v. Saunders, 63 Mo. 482, the in- 
dictment was very similar tothe one under con- 
sideration, and, although it abounded in technical 
language, because it omitted to aver that the 
alleged false account ‘was assigned’ by defend - 
ant to Sullivan it was adjudged bad. Now, ap- 
plying these familiar principles and decisions to 
the indictment before us, it will be noticed that, 
after averring that defendant falsely pretended 
and stated tosaid Thomas Cain and Amanda 
Cain that if they would sell or trade to him ‘one 
team of borses,’ etc., ‘of the aggregate value of 
one bundred dollars, he, the said defendant, in 
exchange for said horses, would give to them 
horse for horse out of his defendant's livery 
stable,’ etc.; and the said Thomas Cain and 
Amanda Cain, believing said false pretense and 
false representations so made. as aforesaid by 
defendant to be true, and being deceived thereby, 
‘were induced to then and there sell and deliver 
to said defendant said pair.ef horres,’ etc. The 
pleaded does not go further, and aver that he did 
in fact sell his said horses to defendant. Do the 
words ‘were induced to sell’ amount toa posi- 
tive, distinct averment that said Cains then and 
there did sell and deliver said horses to defend- 
ant? Onthe trial the Cains were permitted to 


testify that they sold and delivered the horses to 


defendant. Without this proof, the conviction 
of defendant could not have been obtained. In 
State v. Saunders, 63 Mo. 482, this exact point 
was ruled by this court. In that case this court 
said: ‘It appears that both in the judgment of 
the trial court and the prosecution it was neces- 








sary for the State to prove and; the jury to. find. 


‘that the account, was, purchased by Sullivan. of, 


defendant, and that payment was made therefor, 
before the defendant could be ‘convicted. If 
these were necessary facts to be established on 
the trial—and':.we' .think they: were+-then they 
should have been distinctly ayerred in the.:in- 
dictment by an.aflirmative allegation, and not, 
by way of inference or argument.’ And because 


‘in that case the pleader neglected to aver the ac- 


count ‘was assigned to Sullivan, and that he paid 
therefor,’ the judgment was reversed. - The 
rule-in criminal pleading is ‘that, in an in-: 
dictment nothing material shall be taken by 
intendment or implication.” 2 Hawk, P.C. ch. 
25, § 61; State v. Meyers, 99 Mo. 116, 12S. W. 
Rep. 516. The phrase ‘induced to sell’ signities 
that the defendant ‘moved,’ ‘urged,’ ‘instigated’ 
the Cains to ‘sell to him; but it falls short of. 
averring that they ‘did sell’ tohim. The allega- 
tion should have been ‘were induced to sell and 
did sell and deliver’ to defendant said horses. 
The false pretense was the inducement or motive 
to the sale, but, unless it resulted ina sale, the 
Cains would not have been. deprived of their 
property. In Com. v. Lannan, 1 Allen, 590, 
the court, through Judge Hoar, says, ‘But in the 
indictment before us there isno direct? averment 
that the prosecutor bought the horse; it is only 
stated that by means of the false pretenses set 
forth he “was induced’’ to purchase him,’ ete:. 
and the judgment was arrested. See, also, State 
v. Philbrick, 31 Me. 401; People v. Gates, 13 
Wend. 311; Dillingham v. State, 5 Ohio St. loc. 
cit. 283. We are constrained to hold that, as this 
is a criminal proceeding, and nothing can be left 
to inference, and upon the weight of authority 
that-the indictment is insufficient, the motion in 
arrest should have been sustained.’ * 








REVOCATION OF WILL OF UNMAR- 
RIED WOMAN BY HER MARRIAGE. 


At common law, and by virtue of special 
or general statutory enactments in many of 
the States, a will made by an unmarried 
woman is deemed revoked by her subsequent. 
marriage; and at common law a married 
woman could not execute a valid will. But 
under the statute law of many of the States 
married women have been relieved of this 
common-law disability and placed in this 
respect upon an equality with their hus- 
bands. When statutes of this character 


were enacted, it was thought by many that 
the common-law rule had been abrogated. 
The common law was supposed to be based on 
reason, and the reason given for this was that 
a will is an ambulatory instrument, and has 
no force or effect until death; that when s 
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woman marries she places herself legally in 
a position where she has no control over the 
instrument; she cannot execute a codicil 
nor can she by a subsequent will revoke the 
one so made, or make any change in the dis- 
position of her property; and, further, the 
title to all of her personal property, including 
choses in action, when reduced to possession, 
became vested in the husband, and he was 
also entitled to the possession and control of 
her real estate; in other words, the legal 
entity of the woman became merged in that 
of the husband. Thetwain became one and 
that one was the husband. The subsequent 
death of the husband, the wife surviving him, 
did not revive the will, and this is true yet 
by express statute in some States. There- 
fore, in the opinion of many, when by law 
the wife was empowered to make a valid 
will, the common-law rule was abrogated, 
because the reason of tbe law ceasing, the 
law itself fails. But the courts of the coun- 
try did not adopt this theory, and the com- 
mon law was still held to be in full force and 
effect, more particularly when by statutea 
subsequent marriage revoked a will made by 
an unmarried woman. 

1. Many of the States have by legislative 
enactment provided that the property and 
pecuniary rights of every married woman at 
the time of her marriage, or afterwards ac- 
quired, shall not be subject to the debts or 
contracts of her husband, and she may man- 
age, sell, convey or devise the same by will 
to the same extent, and inthe same manner 
that her husband can manage, sell, convey or 
devise by will property belonging to him. 

2. Some States have also provided that 
‘‘alllaws which impose or recognize civil 
disabilities upon a wife which are not im- 
posed or recognized as existing as to the 
husband are hereby repealed; and for any 
unjust usurpation of her property or natural 
rights she shall have the same right to appeal 
in her own name alone to the courts of law or 
equity for redress that the husband has.’’ It is 
now claimed that the statutes first referred to 
abrogate the common-law rule as to the will of 
an unmarried woman who, after making 


such will, marries, in those States where the 
common law is in force, and repeal by implica- 
tion statutes which adopt the common-law 
rule upon this subject; and that statutes of 
the character referred to in the second division 








repeal by express words all statutes respect- 
ing the effect of marriage upon the will of a 
married woman made before such marriage. 

There are, therefore, two points to be con- 
sidered in this question: 

1. Has the common-law rule on this sub- 
ject been abrogated by statutes such as have 
been referred to? 

2. Dothese married woman’s statutes re- 
peal by implication or expressly a statute 
which provides that a will {made by an un- 
married woman is deemed revoked by her 
subsequent marriage? 

First. It may be that good and valid reasons 
can be given why the common-law rule that 
the will of an unmarried woman is revoked 
by her subsequent marriage, is abrogated by 
these married woman’s acts. The reason 
given for the common-law rule was the disa- 
bility created by the coverture of the woman 
to dispose of the property devised or be- 
queathed, whereby the ambulatory quality of 
the will—one of its essential features, was 
destroyed.'! ‘The adjective, ‘‘ambulatory,’’ 
when applied to a will, meant ‘‘revokable, 
subject to change.’’? At common law a 
married woman could not dispose of her 
property by will, nor could she revoke or 
change a will made by her before marriage; 
therefore, a will made by her while single 
ceased to be ambulatory; she lost all right 
by marriage to alter or revoke it, and for 
this reason it was deemed revoked at com- 
mon law when she contracted a marriage. 
This common-law rule has been held to be in 
full force and effect in the United States 
where it has not been abrogated by statute. 
But it has been held by some State courts 
of last resort that, where statutes have been 
enacted, whereby married woman are fully 
authorized and empowered to dispose of 
their property by will, the rule of the com- 
mon Jaw that the will of an unmarried woman 
is revoked by her subsequent marriage is abro- 
gated or superseded by the statute, pursuant 
to the maxim: ‘‘cessante ratione, cessat et 
ipsa lex.’’"® Inthe Emery case,‘ the court 


1 Am. Law of Administration, sec. 54, note 1. 

2 Black’ Law Dictionary, 66. 

3 Webb v. Jones, 36 N. J. Eq. 163; Will of Fuller, 
79 Ill. 99; Will of Ward, 70 Wis.'251; Emery, Appel- 
lant, 81 Me. 275; Roane v. Hollingshead, 76 MacArth. 
369; Noyes v. Southworth, 55 Mich. 178; Fellows v. 
Allen, 60 N. H. 439. 

481 Me. 275. 

















eo? ge eee 
7 ay rs 


we 


VoL. 52 





. Pine aif 
eae | , 


CENTRAL LAW JOURNAL, 


eo eens 








says: ‘‘The question is whether the common- 
law rule that the will of a feme sole is re- 
voked by her marfiage is now in force in 
this State. We think it is not. The rule 
was the outgrowth of the doctrine that the 
marriage of a feme sole destroyed her testa- 
mentary capacity. After her marriage she 
could neither make or revoke a will. A will 
already made, if allowed to remain valid, 
would make a permanent disposition of her 
property, this would be contrary to the very 
essence and nature of a will. It would cease 
to be ambulatory. It was therefore resolved 
that the marriage ofa feme sole should, by 
operation of law, revoke all testamentary 
dispositions of her property. But in this 
State the marrisge ofa feme sole does not 
destroy her testamentary capacity. In 
this particular the common law is not now in 
force. It has been abrogated by the legisla- 
ture. A married woman can now make, or 
alter, or revoke a will, as fully and as freely 
as if she were not married. Why, then, 
should her marriage revoke a pre-existing 
will? We think it should not. Cessante 
ratione legis, cessat ipsa lex. Reason is the 
soul of the law, and when the reason of any 
particular law ceases so does the law itself.’’ 
In this case the court unquestionably de- 
cides that the statute conferring upon a mar- 
ried woman the power to dispose of her 
estate by will abrogated the common-law 
rule. But such is not the force and effect 
of the Illinois case,° when al! of-its facts ere 
taken into consideration. In this last case 
it was particularly held that if Mrs. Fuller 
had been without children or other lineal 
descendants, who would inherit under the 
Illinois statute, her will would have been re- 
voked by her subsequent marriage, thereby 
recognizing and adhering to the rale 
laid down in Tyler v. Tyler. But in 
the Fuller case Mrs. Fuller bad children 
by a former marriage, and, this being so, 
under the Illinois law the husband would 
not. be entitled to any interest in her estate, 
even if she died intestate. He could inherit 
from his wife only in the event she died with- 
out lineal decendants, and it was held, there- 
fore, that, because he could have no interest 
in the estate, whether the wife died testate 


79 Ill. 99. 
19 Ill. 157. 





or intestate, the marriage did not revoke the 
will of Mrs. Fuller, and the common-law rule 
could not be invoked because there was no 
reason why it should be in force under the 
circumstances.’ Inthe New Jersey case,® 
the will, though made before the mar- 
riage settlement, was made in strict accord- 
ance with its terms, and was held to bea 
‘*good execution of the power’’ reserved to 
the woman. Inthe ‘Will of Ward,’’® the 
will was made by a married woman, who was 
authorized by law to make a will; her hus- 
band died, and she afterwards remarried, 
and it was held that the re-marriage did not 
revoke her will. But this case would not 
fall within the provision even of the statutes 
on this subject, or at least it has been so 
held in New York and California.” Yet it 
may be considered to be settled, probably, 
in these States, that marriage of a single 
woman does not revoke her will, and that the 
common law on this subject has been abro- 
gated by statute.” 

Second. We come now to consider what ef- 
fect, if any, the statutory enlargementof the 
right and power of a married woman bas. upon 
astatute which expressly provides that the 
will of an unmarried woman is revoked by 
her subsequent marriage. 

1. If the act enlarging the powers of mar- 
.Tied women in the disposition of their prop- 
erty by will operates to repeal the act with 
reference to the will of a single woman, who 
afterwards marries, it must do so by impli- 
cation; but ‘‘implied repeals are not fa- 
vored. One statute is not repugnant to 
another anless they relate to the same sub- 
ject and areenacted for the same purpose. 
When there is a difference in the whole pur- 
view of the two statutes apparently relating 
to the same subject, the former is not re- 
pealed. Such is the general doctrine in 
which all the cases concur.’’” 

7 As supporting this view, see Smith v. Clemson, 
6 Houst. 171; Colcord v. Conroy, 23 South. Rep. 564; 
Morgan v. Ireland, 1 Idaho, 786; Brown v. Scherer, 
5 Colo. App. 255, 88 Pac.-Rep. 427; Scherer v. Brown, 
21 Colo, 481, 42 Pac. Rep. 668; Garrett v. Dabney, 
27 Miss. 335. 

8 86 N. J. Eq. 163. 


935 N. W. Rep. 731. 
10 McLarney v. Phelan, 90 Hun, 361, 35 N. Y. Supp. 
893 


11 See, also, Morey v. Sohier, 63 N. H. 567; Hoitt v. 
Hoitt, 68 N. H. 475; Morton v. Onion, 46 Vt. 145; Inve 
Carey, 49 Vt. 236. 





12 Suth. on Stat. Con., sec. 137, p. 180. 
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Again, statutes which are ‘claimed to 
abolish any of the incidents of marriage, as 
well as statutes which inerease the power of 
married women over their separate property, 
‘‘being in derogation of the rights of the 
husband and of the common law, are to be 
construed strictly.’’* And if the statutes 
enlarging the powers of a wife over her prop- 
erty should be in derogation of a prior stat- 
ute, it should certainly be more strictly con- 
strued so as not to repeal the earlier statute. 
Again, while it may be necessary that the 
common law should be founded on reason, 
and when the reason for the existence ceases 
it also fails, yet the legislature of a State 
is not required to assign any reason whatso- 
ever for the enactment of a statute, but such 
statute must not conflict with the constitution 
of the United States or of the State. It may 
be that no good reason can be given for the 
passage or enforcement of a law, yet, as 
long as it remains upon the statute book un- 
repealed, it is valid and can be enforced. 
In the Maine case," the court, after using the 
language hereinbefore quoted, say: ‘‘In Eng- 
land it is now enacted that the marriage of 
either 2 man or woman shall revoke a pre-ex- 
isting will, unlessit is executed under a power 
of appointment. In New York they have a 
statute which declares in. express terms that 
the marriage of a woman shall revoke a pre- 
existing will. In Massachusetts they have a 
statute which; as construed by the court, has 
the same effect. Similar statutes exist in 
several other States. Where such statutes 
exist, the question ‘we are now considering 
cannot arise.’’ It thus appears in the opin- 
ion- of this court, if there bad existed in 
Maine a statute declaring that the marriage of 
a woman revoked a pre-existing will, the fact 
that by statute a married woman was fully 
empowered to dispose of her property by will 
would have raised no question as to the rev- 
ocation of the will of an unmarried woman 
by her subsequent marriage. In other words, 
the fact that the policy upon which the statute 
was based has ceased to exist by reason.of 
subsequent legislation does not operate as ‘a 
repeal of the statute. This question is 
handled ably by Judge Andrews, in Brown 
v. Clark, where he says, at page 373: ‘*The 

18 Sutherland on Stat. Con., sec. 400, p. 511; Rodgers 


on Dom. Rel., sec. 270. 
1 Emery, Appellant, supra. 





language of the statute, that the will of an 
unmarried woman shall be deemed revoked 
by her subsequent marriage, is the declara- 
tion of an absolute rule. The statute does 
not make tbe marriage a presumptive: revo- 
cation which may be rebutted by proof ofa 
contrary intention, but makes it operate eo 
instanti as a revocation. 4 Kent, 528. It 
is claimed by the contestants that the testa- 
mentary capacity conferred upon married 
woman by the recent statutes in this State 
takes away the reason of the rule of the com- 
mon law, and that upon the maxim cessante 
ratione legis, cessat ipsa lea, the rule should 
be deemed a revocation or suspension of her 
prior will during the marriage, and that when 
the woman’s testamentary capacity was re- 
stored by the death of her husband, leaving 
her surviving, the will should be revived ; 
but the contrary was well settled. Force 
& Hembley’s case: L Jarman, 106, 4 Kent, 
598. But the courts can not dispense with 
the statutory rule because it may appear that 
the policy upon which it was established has 
ceased. The married women acts confer tes- 
tamentary capacity upon married women. but 
they do not undertake to interfere with or 
abrogate the statute prescribing the effect of 
marriage.as a revocation. It was quite con- 
sistent that the legislature should have in- 
tended to leave the statute of 1830’’ (that 
which provided that a woman’s marrisge re- 
voked her prior will) ‘‘in force,.although.the 
new statutes took away the reason upon which 
it was based. The legislature may have 
deemed it proper to continue it for the reason 
that the new: relation created by the mar- 
riage would be likely to induce a change of 
testamentary intention, and that a disposi- 
tion. by a married woman of her property by 
will should depend upon a new testamentary 
act after the marriage.’’ This case. has been 
approved and followed by the New York 
Court of Appeals.” 

In Loomis v. Loomis, the court say: ‘‘It 
doubtless was the intention of the legislature 
to allow that act.to remain, so that whena 
woman, possessed of separate property, mar- 
ried, she would enter upon her new relations 
of life untrammeled with anything she had 
done while. a feme sole, requiring her, . if. she 


5 Jn re Kauffman’s Will, 181 N. Y. 620, 8 Am. Prob. 
Rep. 235. 
16 §1 Barb. 259. 
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wished to make a final disposition of her; 


property, to do so inthe light of her 


then situation, governed by her new affec-— 


tions. and desires, and surrounded by ‘her 
néw responsibilities,’’ The court, in the same 
case, referring to the claim that the married 
women statutes repealed by implication the 
act declaring that marriage is deemed to re- 
voke the will of a woman, at p. 258, says: 
**There is no suchinconsistency. There is no 
difficulty in carrying all the acts fully into ef- 
fect. A case cannot be imagined where they 
can ever come in conflict. The first act, on the 
marriage of a woman, revokes a will made by 
hér before marriage. The last three acts 
give a married woman a right to receive and 
hold separate property and carry on separate 
business and have ber earnings, and to sell, 
convey, devise and. will her property—en- 
tirely separate and distinct things having no 
connection with, or relation to, each other. 
And in Lathrop v. Dunlap,” the court said: 
‘‘The reason of the law is plain, that mar- 
riage produces such new relationships that a 
will made before marriage wil] not,as a general 
rule, express the wishes of the woman after 
her marriage. We see nothing in the so-called 
married woman's acts which should _ modify 
this statute. The fact that a married woman 
now bas power to make a will does not affect 
the: reason of the law which is mentioned 
iibove.’’§ In Massachusetts there is no 
statute expressly providing that a subse- 
quent marriage revokes a woman's will, but 
there is 4 statute in which, as stated in Swan 
v. Hammond,” after providing that no will 
shall be revoked, unless by burning, tearing, 
etc., or some other writing executed in the 
manner required in the case of a will, goes 
en as fullows: ‘‘But nothing contained in 
this section shall prevent the revocation im- 
plied by law from subsequent changes in the 
condition of circumstances of the testator.’’ 
The court say, page 47: ‘‘Itis not apparent 
that an entire revocation by implication of 
law results from any change of condition or 
circumstances, except that of subsequent 
marriage. We are of opinion that this pro- 
vision as to implied revocation from its lan- 
guage, and the reason given for its intro- 
duction, has substantially the force of an 


4 Hun, 213, 216; affirmed in 63.N. ¥ 210. 
13 See, also, Proctor v. Clarke, 3 Redfield, 445. 
49 138 Mass. 45 47. 





express enactment of the rules of the com- 
mon. law, which we are not at liberty to 
change, even if the reason for the rule, in 
case of a woman, no longer exists.’’ And 
the case of Brown v. Clark” is cited with 
approval. The case in 138 Mass. was ap- 
proved in Blodgett v. Moore.”! 

In Fransen’s will,” the Supreme Court. of 
Pennsylvania held that the married woman's 
act in that State, enlarging the rights and 
powers of wives with reference to their sepa- 
rate property, and authorizing them to dis- 
pose of the same by will, did not affect in 
any manner a prior statute to the effect that 
marriage revoked the pre-existing will of a 
woman. In this coniection reference may 
also be bad to the authorities in this note.™ 

It is thus apparent that, in the matter of 
a statutory law, the reason upon which such 
law is founded is one which addresses itself 
to the discretion and wisdom of the legisla- 
tive assembly, and as to which the judiciary 
will make no inquiry, unless, it may be, 
when it is claimed that the enactment is al- 
together unreasonable. The question as to 
the expediency of legislation is for the legis- 
lative, not the judicial department.of the 
State, to determine. But, aside from :all 
this, the weight of the authority, as well as 
of reason, is in favor of permitting the two 
statutes to stand together, because there. is 
no inconsistency, repugnance or irreconcila- 
bility between them. They do noteven have 
any relation to each other except as each 
relates toa will. The one applies only to 
the will of a single woman, and limits-its life 
to her subsequent marriage; the other ap- 
plies exclusively to a will of a married 
woman, or, in other words, authorizes and 
empowers a married woman to dispose of ber 
property by will. The one imposes a disa- 
bility (if any disability is imposed at all), 
not ona married woman, but on a woman 
who, having made a will, enters the marital 
relation and thereby changes her civil status 
in the eye of the law, enters upon new du- 


2 26 Pa. St. 202, 204, 207. 

21 Supra. 

22 141 Mass. 75. 

23 Ellis v. Darden, 86 Ga. 368, 372; Colcord v. Con- 
roy, 26 South. Rep. 561, 562, 564; Stewart v. Milhol- 
land, 10 8S. W. Rep. 125; Stewart v. Powell, 14S. W. 
Rep. 496; Phaup v. Woodridge, 14 Gratt. 332; Osgood 
v. Bliss, 141 Mass. 474.476; Jn re Corker’s Estate, 28 
Pac. Rep. 922. 
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ties,and assumes new obligations and lia- 
bilities, by providing that any will, which she 
may have made while single, shall be deemed 
revoked by her subsequent marriage. The 
other enlarges and augments the powers an: 
rights of the woman, who is married, over 
her separate estate, and gives her, although 
awife, the right to make and publish a last 
will and testament disposing of all her prop- 
erty, real and personal. It has no necessary 
connection with, nor should it have material 
effect upon, a will executed by an unmarried 
woman. It does not undertake to, nor 
should it be construed to, enlarge the testa- 
mentary rights of a single woman over prop- 
erty; nor does the other limit or restrict 
those rights so long as she remains unmar- 
ried. The statute which revokes the will of 
a single woman who subsequently marries is 
based upon the fact that marriage changes 
not only her legal status, but that it changes 
also and adds to her responsibilities, duties, 
relations and liabilities with reference to those 
who are the object of her love, affection and 
bounty, and thereby presumptively alters 
her intentions with regard to the disposition 
of her estate. The question of the expedi- 
ency of legislation is one for the legislative, 
not the judicial department of the State to 
determine. Whether or not a statute should 
be enacted addresses itself to legislative 
wisdom and discretion, and is a question 
over which the judiciary, as a general rule, 
have no right to assume or exercise any con- 
trol. But aside from this idea the weight 
of jadicial opinion, as well as of reason, is 
in favor of sustaining and enforcing the two 
statutes. The one is not repugnant to, nor 
inconsistent with, the other. Therefore, 
under a statute of the character referred to, 
the will of an unmarried woman is revoked 
by her subsequent marriage. 
D. R. N. Brackscrn. 








ATTORNEY AND CLIENT—AUTHORITY— 
COMPROMISE, . 
KILMER v. GALLAHER, 
Supreme Court of Iowa, Dec. 22, 1900. 

Where an assistant counsel under a general em- 
ployment, without the knowledge of bis chent or of 
the principal attorney, consented to the entry of 

udgm+ nt against bis client as part of a compromise 
of a pending suit, such judgment was void, since it 
was beyond the authority of the attorney to consent 
-o a judgment against his client. 


GRANGER, C, J.: It is an undisputed fact that 





the attorney for defendant agreed to a settle- 
ment of the case anda judgment against his 
client, without his knowledge or consent, and he 
was an attorney under a general employment. 
In Rhbutasel v. Rule, 97 Iowa, 20, 65 N. W. Rep. 
1013, we cited and quoted from Oblquest v. Far- 
well, 71 Iowa, 231, 32 N. W. Rep. 277, and held 
that an attorney j under a general employment 
had no authority to consent to judgment against 
his client, or waive any cause of action or defense 
in his case. We approved the same rule in 
Martin v. Insurance Co., 85 Iowa, 643, 52 N. W. 
Rep. 534. The case of Bigler v. Toy, 68 Iowa, 
688, 28 N. W. Rep. 17, holdsto the same rule. In 
that case a compromise was made by an attorney 
for plaintiff, and this court said: ‘‘We are of the 
opinion that the compromise in no respect binds 
the plaintiff, because Irwin had no power or au- 
thority to make it.” It is true the case relies 
upon the rule asto an attorney with a claim for 
collection. that he cannot receive in payment less 
than the amount due; but the compromise wasin 
a pending action, and the case seems te hold 
that the rule asto authority extends toa suit in 
which the claim is involved. Appellee refers us 
to the case of Potter v. Parsons, 14 Iowa, 286. 
The cases we have cited are all since the Potter 
case, and in one of them it is referred to, and it 
seems to have been the view of the court that the 
rule we. bave stated obtains notwithstanding. 
The case refers to Holker v. Parker, 7 Cranch, 
436, 3 L. Ed. 396. We have examined the case, 
and, while it contains the language on which 
this court then relied as to a compromise by an 
attorney, the case holds in clear language such a 
compromise to be, in itself, void. If void, we do 
not see how sucha compromise can be sustained 
merely because not so unreasonable in itself aa to 
be exclaimed against by all. A void thing is en- 
tirely without force or validity for any purpose. 
Even as a judgment it is assailable directly or 
indirectly, and at alltimes. It has no more 
validity if reasonable than if unreasonable. In 
fact, the Holker case no more than says the court 
would be disinclined to disturb a judgment ob- 
tained by such a compromise, which was not so 
unreasonable in itself as to be exclaimed against 
by all. It is not a positive statement of a rule of 
law, but. rather, what §might be the leaning of 
the court under such a state of facts. In view of 
all the authorities, we are dispozed to adhere to 
the rule so often stated, that an attorney, under a 
general employment, has no authority to consent 
to a judgment by compromise against his elient. 
With this conclusion the judgment must be 
reversed.” 


NotrK—Lecent Cases onthe Power and Authority 
of an Attorney in the Conduct of Litigation and Re- 
lease and Compromise of Claim of Client.—An attor- 
ney has no authority, as such, to bind his client by an 
agreement that the proceeds of an execution shall be 
by the sheriff paid to the surety on the indemnity 
bond to be held as security against liability thereon. 
Luce v. Foster, 42 Neb. 818, 60 N. W. Rep. 1027. Un- 
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der Code Civ. Proc., sec, 2886, providing that a party 
may prosecute or defend an action before a justice of 
the peace by atterney, an attorney, under bis au- 
thority to appear for defendant, has authority to 
stipulate, on final submission of the cause, that the 
justice may decide the case and enter judgment after 
the time prescribed by section 3015. Beardsley v. 
Pope, 82 N. Y. S. 926, 11 Misc. Rep. 117. An attorney 
without express authority from bis client, has no 
power to bind the latter by a compromise judgment 
in a litigated suit for less than the amount demanded. 
Senn v. Joseph (Ala.), 17 South. Rep. 548. A letter 
from an attachment creditor to his attorneys, author- 
izing them to assign his claim against the attachment 
defendant to a person named, does not authorize the 
attorneys to compromise, settle and discontinue the 
action in which the attachment issued on such 
claim. Barton Bros. v. Hunter, 59 Mo. App. 610. A 
written compromise of his client’s cause by an attor- 
ney is not binding upon the former where he has re- 
pudiated it as soon as reported to him, and his attor- 
ney bas tendered back the money paid thereon. 
Taylor v. Evans (Tex. Civ. App.), 298. W. Rep. 172. 
Where attorneys are instructed by their elient to 
have a claim which they have for collection “placed 
in judgment at as early a date as possible, and hare 
same duly recorded,” if payment is not made on de- 
mand, such instructions revoke any prior authority 
given the attorneys to compromise the claim.. Max 
well v. Pate (Miss.), 16 South, Rep. 529. ‘The general 
employment ofan attorney to prosecute an action 
does not confer on bim the power to dismiss it. Rhbu- 
tasel v. Rule (Iowa), 65 N. W. Rep. 1018. Where an 
admission of service of summons and complaint was 
made by defendants’ attorneys, and was followed by 
an answer interposed by the same attorneys, and a 
trial wherein the defense was conducted by them, it 
is presumed tbat they had special authority to admit 
service, or that defendant ratified their act in so 
doing. Backus v. Burke (Mion.),65 N, W. Rep. 459. 
An attorney employed tocollecta debt has not, by 
virtue of his general employment. autbority to release 
a debtor except upon payment of the full amount of 
the debt in money. Smith v. Jones (Neb.),66 N. W 
Rep. 19. An attorney of record has no power te 
satisfy a judgment for less than the amount due 
thereon without his client’s consent. Faughnan v. 
City of Elizabeth (N. J. Sup.), 33 Atl. Rep. 212. An 
attorney employed to foreclose a mortgage bas no 
implied power to compromise the rights of his clients 
by an agreement that they will hold the premises as 
mortgagees in possession and account for the rents 
and profits. McKechnie v. McKechnie (Sup.), 39 N. 
Y. S. 402, 3 App. Div. 91. An attorney at law, to 
whom a debt secured by chattel mortgage is sent for 
collection, has no power to release the mortgage lien 
without express authority from his eient. Ludden 
& Bates’ Southern Music House v. Sumter (8. Car.), 
22-3. E. Rep. 738. A release of a vendor’s lien by the 
attorney in whose hands the note given for the price 
had been placed for collection is not binding on the 
vendor, unless a power of attorney for him te act in 
that respect is shown.’ Engelbach v. Simpson (Tex. 
Civ. App.), 33S. W. Rep. 596. An attorney cannot 
compromise his client’s demand without special 
authority. Cook v. Greenberg (Tex. Civ. App.), 34 
S. W. Rep. 687. Where the purchaser of a stock of 
goods agrees to assume the seller’s debts, the attor- 
neys of the seller’s creditor, who have an account for 
collection, bave no power to release such seller, and 
agree to look tosuch purchaser for payment of the 





account, inthe absence of express authority, Rich- 
ardson Drug Co. v. Dunagan, 8 Colo. App. 808, 46 
Pac. Rep. 227. An attorney of record of a party in 
whose favor execution on a judgment has issued bas 
no authority to authorize a clerk of the circuit court, 
in bis official capacity, and standing in no previous 
relationship of agency to the attorney or the judgment 
creditor, to accept money on the judgment. Hendry 
v. Benlisa, 37 Fia. 609, 20 South. Rep. 800, 34 
L. R. A. 283. A debtor dealing with an attorney who 
holds for collection a claim against him is bound to 
take notice of the extent of the authoritv of such 
attorney. Cram v. Sickel (Neb.), 71 N. W. Rep. 724. 
Unless specially authorized by his client, an attorney 
employed to collect a debt bas no authority to accept 
in payment thereof anything but money, nor to re- 


. lease one of two joint debtors in consideration of the 


other giving security for the debt. Cram v. Sickel 
(Neb.), 71 N. W. Rep. 724. An attorney cannot 

without authorization of his client, compromise « 
lawsuit, or bind his client by an agreement to settle. 
Smith v. Bradhurst (Sup.), 41 N. Y. 8. 1002, 18 Misc. 
Rep. 546. A satisfaction of a judgment for less than 
its full amount by an attorney is void where he was 
unauthorized to compromise the judgment. Tito v. 
Seabury (Sup.), 41 N. Y. 8. 1041,18 Mise. Rep. 283. 
Payment to the attorney of administrators empow- 
ered to prosecute, but not collect or compromise, a 
claim, is payment on the judgment rendered on such 
claim, where the complaint alleged that the letters cf 
administration were general, and on the trial the 
attorney for plaintiff conveyed that impression to the 
court and opposing counsel, whereby the letters were 
not produced, and in consequence of which defend- 
ant’s counsel paid the money. Tito v. Seabury (Sup.), 
41 N. Y. 8. 1041, 18 Misc. Rep. 283. An attorney to 
whom a promissory note is given for collection is not 
thereby authorized to make a compromise and receive 
part of theamount due in full settlement thereof. 
Express authority to do this is requi-ite. Holden v. 
Lippert, 12 Obio Cir. Ct. Rep. 767. It is withia 
the authority of the ‘judgment creditor’s 
attorney to discharge claimant from liability 
for any damages assessed, and for the 
value of the use of the property, in consideration of 
its return. Willis v. Chowning (Tex.), 40 8. W. Rep. 
395. An attorney employed to prosecute a suit is au- 
thorized to do every act necessary to its final deter- 
mination, and payment to him of the proceeds of an 
execution on a judgment recovered is binding on the 
chent. Williams v. State (Ark.), 46S. W. Rep. 186. 
The fact that an attorney was authorized to receive 
interest will not empower him, when neither attorney 
in fact nor general agent, to bind his client by recetv- 
ing payment of the principal, although the securities 
are in his physical possession, and are delivered to 
the payor when the payment is made. Central Trust 
Co. v. Folsom, 49 N. Y. 8. 670, 26 App. Div. 40. Gen- 
eral retainer of an attorney in a suit to establish title 
to and to enforce a claim against a responsible party, 
and a note amply secured by trust deed, does not au- 
thorize him to surrender the same in exchange for a 
bond of doubtful value. McClintock v. Helberg, 168 
Ill. 384, 48 N. E. Rep. 145. An attorney employed “to 
bring suit or settle by suit or compromise a claim for 
damages,”’ and who was to receive a fee “equal to 
one-half of any amount received by suit or compro- 
mise,’? had no authority to make a compromise with: 
out the consent and approval of the client, especially 
after he had instituted suit. Brown vy. Bunger (Ky.), 
48 8. W. Rep. 714. In the absence of any limitation of 
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hia authority known to the adverse party, or which it 
could; by reasonable inqniry have learned, an attor- : 
ney ofrecord bas authority, by agreement in open 
court, to effect a final disvosition of his client’s cause 
of action by entry and satisfaction of judgment on 
payment of a stipulated sum. Beliveau v. Amoskeag 
Mfg. ‘Co. (N. H.), 40 Atl. Rep. 734. The general 
power of an atterney to act on behalf of his client, 
does riot authorize bim to accept an acknowledgment 
of indebtedness of the garnishee of the judgment 
debtor in satisfaction of a judgment in the client’s 
favor. Barr v. Rader (Oreg.), 49 Pac. Rep. 962. A 
compromise by an attorney without the consent of his 
client, is not binding on the client. Jn re Schuylkill 
River Road, 20 Pa. Co. Ct. Rep. 559. An attorney em- 
ployed to bring a suit, without specific instructions 
as to what court to commence it in, may, in the exer- 
cise of a sound discretion, resort either to a State or a 
federal court. McGeorge v. Bigstone Gap Imp. Co. 
(U. 8. C: C.), 88 Fed. Rep. 599. Where a defendant 
in ejectment has appeared by a duly authorized at- 
torney, on his death bis heirs will be bound by the 
action of such attorney in consenting to a revival, 
waiving process, and entering appearance in their be- 
half. Maury’s Trustee y. Fitzwater (U. S.C. C.), 88 
Fed. Rep. 768. In the absence of fraud or. uatairness, 
a client is concluded by the omissions of his attorrieys 
in hegligently losing the right to appeal. Scroggin v. 
Hammett Grocer Co. (Ark.), 49S. W. Rep: 820. The 
power of an attorney to bind his client by consenting 
that a decision in another case shall be binding on him 
in the case in question can only exist where the two 
cases involve the same questions of law and fact. 
Louisville Trust Co. v. Stone (U. S.C. C.), 88 Fed. 
Rep. 407. In the absence of special authority from 
his client, an attorney’s satisfaction of a judgment 
without payment of its amount in casb does pot bind 
the cliest. McMurray v. Marsh (Colo. App.), 54 Pac. 
tep. 852. Since an attorney charged with the collec- 
tion of aclaim is a special agent for this purpose, and 
is expressly forbidden by law from receiving less than 
the full amount in discharge of a client’s claim, one 
who undertakes to settle with an attorney an account 
in bis hands for collection for a sum less than is due 
thereon must, at his peril, ascertain that the attorney 
is authorized to make sucha compromise. Sonne- 
bom v. Mvore (Ga.), 30 S. E. Rep. #47. Where an at- 
torney has authority to represent his client and make 
settl ment for him in acase pending in a court hav- 
ing jurisdiction of the case, be may not go outside of 
the court, and make an agreement for bis client for a 
consent verdict, without the knowledge or consent of 
the latter. Kidd v. Huff (Ga.), 31 S. E. Rep. 430. A 
defeure that the claim sued on was settled by a pay- 
ment to plaintiff’s attorney of a certain sum less than 
the amount of the claim, in order. to be successful, 
must be accompanied by evidence that the aftorney 
had express authority to make such settlement, since 
Civ. Code, sec, 4418, pruvides that an attorney can re- 
ceive, in discharge of aclient’s claim, only the full 
amount in cash. Kaiser v. Hancock (Ga.), 328, KH. 
Rep. 128. The acts of an attorney who secured a 
trust deed from a debtor to secure -his client’s claim, 
and afterwards perfected an arrangement between 
the tru-tee and the debtor by which the latter was 
permitted to perpetrate fraud on other creditors, 
whereby the deed was invalidated, are binding on his 
client. -McTeer v. Huntsman (Tenn. Ch. App.), 49 8. 
W. Rep. 57. It is within the authority of an attorney 
to consent to judgment for the opposing party. 
Hairston. v.. Garstood, 123 N. Car.. 345, 31S. E. Rep. 





658. A verdict and judgmént rendered by consent of 
the ‘attorieys, in open court, is conclusivé. on the. 
client, though her attorneys acted beyond the scope 
of their authority, since the client’s remedy is against 
the attorneys, under Civ. Code, sec. 4417; Taylor v. 
American Freehold Land.-Mortgage Co. of London 
(Ga.), 32 8. E. Rep. 1538. 
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BOOK REVIEWS. 
EDpY ON COMBINATIONS. 

The Law of Combinations, embracing monopolies, 
trusts and combinations of labor and capital, con- 
spiracy, and contracts in restraint of trade. In these 
days of concentration and combinations of money 
and capital, and the vast accumulations of wealth, a 
law treatise on this subjoct becomes of great interest. 
However much consumers may deplore the advance- 
ment of prices of prime necessities of daily consump- 
tion as a resultofthese combinations of capital, a 
very large portion of the consumers composed prin- 
cipally of mechanics must admit that themselves 
were the first to successfully inaugurate combina- 
tions termed labor unions resulting in doubling the 
wages {paid to skilled labor .within the past forty 
years. One of the weakuesses of human nature seems 
tobe torun offinto tangents and ignore all other 
evils but the one immediately in band. While the 
governor of Ohio is bending all bis energies and ex- 
pending !arge sums of money from the public treas- 
ury to prevent an innocent sparring match, or call it 
prize fight if you please, and the people of Kansas 
are going crazy over prohibiting liquor selling, in 
order that a fanatical woman may be glorified, the 
trusts are robbing and fleecing the people. But it is 
all right for the millionaire to do these things. Does 
he not help supportthe church and wake his ap- 
pearance there. once a week; his daughter wears a 
$100 hat; this causes the daughter of the bank 
cashierto wanta $0 hat, which is procured with 
much difficulty; tiaally resulting in the bank cashier 
moving toCauada, Ail these foibles inure jn some 
degree at least to the. benefit of others; the 
liquor. seller makes. a living, so does the dry 
goods dealer, the use of liquor does at least in some 
instances do good (phy~<icians say so), dues. wear- 
inga $100 hatever do good? But the trusts are here 
and are going to stay until finally absorbed into the 
people under the name of the government and must 
be regulated by law, and the publication of the two 
volume treatise now at hand is going to doa whole 
lot towards assisting the courts and the lawyers 
to regulate them. 

Laws against combinations and encroachments 
of capital, the runving of corners in the. prime 
necessities of life are not entirely modern. 
As early as tbe reign of Edward VI. parliament 
passed acts regulating forestaliers, regrators and en- 
grossers and established severe penalties egainst 
them. Underthese laws persons were prohibited 
from buying up or purchasing and accumulating for 
gain the produce of the country or articles imported, 
orto be imported, under penalty of forfeiture of 
double the amount of the goods so forestalled. These 
penalties were intended, it is true, to be exercised 
only against the necensities of life, but, said Lord 
Kenyon, things not of prime. necessity at one time 
may become of prime necessity at another time, and 
goes on and declares tbat bops for brewing beer are 
a prime necessity. .The world-no doubt advancesbut 
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doés it not also recede’ Would we not’ be better off 
by going back to some of the regulations of trade. and 
commerce of 200 years ago. Let the poor man drink 
his mug of beer if he wants it, and prohibit the rich 
man from cornering the market and taking interest 
on money. But we digress from. our subject. The 
author has gone most thoroughly into the law.of 
combinations and. trusts, taking up first their early 
history and their rapid development within the past 
few years, and as a result of this rapid development 
we have a heterogeneous mass of diverse’ laws and 
conflicting decisions, which, the author says, neces- 
sitates giving these laws and decisions somewhat in 
detail so that their scope and bearing may. be fully 
appreciated; this has been donein such a manner that 
the necessity ofthe reader going to original sources 
is obviated, for the law .upon this intricate subject 
cannot be covered by general - propositions. The 
work treats of the federal and State anti-trust 
jaws and shows the remedies; it gives in full the in- 
corporation laws of New Jersey, West Virginia and 
Delaware, together with acomplete set of forms. 
The evolution of modern combinations is traced his- 
torically and logically, and illegal combinations are 
shown to be conspiracies, and, therefore, governed by 
well-known principles of the common law.. These 
combinations frequently embrace corporations and 
properties situated in different States, making it es- 
sential to know the Jaws and decisions of such States 
and the bearing of federal acts and federal decisions. 
This treatise has furvisned this information in con- 
venient form, and atthe same time the author has 
developed underlying principles and formulated gen- 
eral propositions—in short, the author bas done what 
all legal authors should do, and what so few of them 
do attempt, given not only what the courts have de- 
cided under certain states of facts, but what they 
would decide under different states of facts. This 
method becomes allthe more necessary because of 
the lack of harmony in the decisions on this subject. 
The author says in his preface that he makes no men- 
tion of his own errors and the faults of bis book, but 
leaves them to be found by the reviewer who discov- 
ers all things. It bas. become. the custom.of. some re- 
viewers to inject a certain amount ef shrewdly and 
jearnedly discovered faults in whatever they review, 
tor fear, we suppose, that the profession may not 
understand that they know everything. It.does not 
require a large amount of learning to be able to find 
faults; it is much easier for one to find others’ faults 
than to discover one’s own. If there are faults in this 
treatise they are few and far between. We can un- 
hesitatingly say this is the best treatise on the law of 
combinations and monopolies that has yet been pub: 
lished. The author is Arthur J. Eddy, of the Chicago 
Bar. In two volumes, 8 vo., 1600 pages, printed on 
very heavy paper, and faultlestly bound in best law 
sheep. Published by Callaghan & Company, Chicago. 





BOOKS RECEIVED. 


A treatise on covenants Which run with land,. other 


than covenants for title. By Henry Upson Sims, 
ot the Birmingham (Ala.) Bar. Chicago, Cal- 
laghan & Company, 1901. Sheep, pp. 288, price, 
$3.50. Review will follow. 








HUMORS OF THE LAW. 


A man who bad never seen the inside ‘of a eourt- 
room until he was introduced as-a witness in 4 case 





pending in‘one of the Scotch courts, on being sworn, 
took a position with his back tb” the jury and ‘bégan : 
telling his story to the judge. © 
The judge, in a bland and courteous manner, said: 
‘Address yourself to the jury, sir.” 

. The man made a short. pause, but notwithstanding 
what bad been said: to him, continued his narrative. 
The judge was then more explicit, and said to bim: 
“Speak to the jury, sir; the men. sitting aciine you 

on the benches.”’ 

The witness at once turned around, and making an 
awkward bow, said with perfect gravity: 

*Good morniog, gentlemen.” 


The Fatrfax (Mo.) Forum contains its editor’s 
card, worded thus: 

W. H. HAMBAUGH, J. P. 

All kinds of marriages performed while you wait. 
Magazines and old books bound in the best manner, 
All long standing accounts—except those against this 
paper—collected in ragtime. Orders for good print- 
ing executed promptly. Information on legal matters 
imparted at cost. Subscriptions taken for the best 
oewspaper inthe English language. Try our triple-. 
knot marriage ceremonies. Satisfaction guaranteed 
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1. ADMINISTRATION — Mortgage — Foreclosure — Ap- 
propriation. of Proceeds.—Where an executor most- 
gages estate property to a bank under order of court 
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“for the purposn of borrowing money to pay estate 


debts, and the money is paid tothe executor, but a 
portion thereof is appropriated by the executor, and 
knowingly received by the bank, iu payment of an in- 
dividual debt of the executor, and the mortgage is 
afterwards foreclosed, and the land eold to the bank, 
the wrongful receipt of the money will not render the 
sale void.—MURPHY V. FARMERS’ & MBECHANTS’ Bark 
OF LO8 ANGELES, Ual., 63 Pac. Rep. 368. 
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2. BANKS AND BawKINnG — Forged Checks—Payment. 
—Where forged checks, payable to cash and unin- 
dorsed, were paid by a bank through the clearing 
house to another bank, which had credited a depositor 
therefor, the bank paying could not recover the 
amount of the checks, since it should have known the 
genuineness ofthe signature of the maker, and the 
payee in no way deceived it.—DEDHAM NaT. Bank V. 
EveaettT Nat. Bank, Mase., 59 N. BE. Rep. 62. 

3. BENEFICIAL AssOciaTIONs — Forfeiture — Assess 
ments—Waiver.—When it was the duty of the recorder 
of asubordivate body of a beneficial association to 
collect dues from its members, and forward them to 
the chief body, and the constitution of the subordinate 
body declared its recorder was not the agent of the 
chief body todo anything save as specially author- 
ized, and the constitution declared any member be- 
coming a railroad switchman should forfeit his cer- 
tificate, receipt by the recorder of assessments from a 
member witb knowledge that he had becomea rail- 
road switchman was a waiver ofthe forfeiture.—Sv- 
PREME OOURT OF HONOR V. SULLIVAN, Ind., 59 N. E. 
Rep. 37. : 

4. BILLS AND NOTES— Estoppel.— W here the indorser 
of a note before purchasing it took it to the maker and 
asked if it was all right, and be did not intimate that 
he had any defense to the note, he was estopped from 
showing it void, as given for money won on a wager. 
—PRITCHETT V. AHRENS, Ind., 59 N. E. Rep. 42. 

5, BILLS AND NOTES — {ndorsement — Bona Fide 
Holder.—Where a party, through his agent, loans 
morey to a third party, and said agent takes from the 
borrower a negotiable note payable to his own order, 
but pays no part ofthe consideration therefor, and 
the party loaning the money looks afterthe deed of 
trust by which the note is secured, and has the same 
recorded, and then said agent indorses said note to 
the party lending the money, who has full knowledge 
ofthe transaction, such indorsee cannot be regarded 
as a bolder for value, and protected against equities 
arising between the maker of said note and said 
agent.—ROBERTS V. TAVENNER, W. Va., 378. E. Rep. 
576. 

6. BILLS AND NoTES—Payment—What Constitutes.— 
H and others, devisees of E, executed two joint notes, 
at 6ighteen months and three years, respectively, to 
B, and a deed of trust on the real estate devised to 
them by E, for the amount of a past-due note made by 
E, which has a charge against said real estate. Held 
that, in the absence of an express agreement to that 
effect, the taking of the two notes by KB was not an ab- 
solute payment of the note, and release of the estate 
of E from liability therefor.—FirstT NaT. BaNK OF 
PARKERSBURG V. HARDLEY, W. Va., 878. E. Rep. 636. 


7. BILLS AND NoTKS—Transfers—Bona Fide Holder. 
—A valid pre-existing debt is prima faciea valuable 
consideration for the transfer before maturity ofa 
negotiable note in the bands of a bona Ade holder, with- 
out notice of latent equities between the maker and 
first indorser, although such note be held merely as 
collateral security for the payment of such debt.— 
MERCANTILE BANK OF MEMPHIS Y. BoGGs, W. Va., 37 
8. E. Rep. 537. 


8. BUILDING ASSOCIATIONS — Premium — Usury.— 
While a building association may fixa minimum pre- 
mium payable in advance or in periodical install- 
ments,such premium must be a lump sum, certain and 
definite, and not a percentage payable indefinitely at 
fixed periods.—Gray v. BALTIMORE BLDG. & LOAN 
Asan., W. Va., 378. E. Rep. 533. : 


9. CARRIERS—Billis of Lading— Connecting Carrier.— 
Where a carrier issued bills of lading tothe shipper 
for hay received for transportation, and wrongfully 
issued shipping bills directto the consignee, and, by 
reason of the carrier's failure to inform the connect- 
ing carrier that bills of lading had been issuéd, such 
connecting carrier delivered the hay to the consignee 
on production of the shipping bills without presenta. 





tion of the bills of lading, such initiai earrier ia Hable 
to an assignee of the bills for lose occasioned by such 
delivery, as fora conversion.—CHicaco & 8. Kw. Rr. 
Oo. v. FIFTH NaT. Bank, Ind., 59 N. E. Rep. 43. 

10. CARRIERS OF PASSENGERS—Negligence—Oarriere 
—News Boys Jumping on Street Cars.— Where plaintiff, 
who was a news boy, and inthe habit of jumping on 
defendant's street cars to sel] his papers, was injured 
by being struck by the tongue of a wagon while sell- 
ing papers on the footboard of a moving car, an in- 
struction that the servants of defendant were bound 
to exercise a high degree of care to prevent injuring 
the plaintiff was properly refused, since he was not 
entitled tothe rights ofa passenger, and defendant 
was bound to exercise only ordinary care to prevent 
injuring him.—PaDGITT Vv. MOLL, Mo., 60 8. W. Rep. 
121. 

11. CARRIERS OF PASSENGERS—Negligence—Inetrue-. 
tions.— Where a freight train on which plaintiff was 
riding as a passenger broke in two, and through the 
negligence of the train operatives a collision resulted, 
in which plaintiff was injured, it was proper to charge 
that, while railroad companies are not insurers of the 
safety oftheir passengers, they are required to use 
the utmust care to provide for their safety.—Frt. 
WorTH &D C. Ry. Co. v. RoGurs, Tex., 608. W. Rep. 
61. 

12. CARRIERS OF PASSENGERS—Street Car Company— 
Employees.—The fact that an employee of defendant 
was riding on one of its cars under a rule of defendant 
allowing employees tc ride at any time free of eha ge 
did not deprive. bim. of the rights of a paseenger.— 
DICKINSON V. WEST END ST. Ky. CO., Mass., 59 N. EB. 
Rep. 60. 

13. ContTRaCT—Parol Evidence.—A court can con- 
sider no sort of parol evidence, such asthe deciara- 
tion of the parties before, at the time of, or after the 
execution of acontract in writing; nor can the court 
call inaid anv kind of parol testimony to alter, ex- 
plain, or modify a written contract, if it le free from 
ambiguity on its face.—MARTIN V. MONONGAHELA R. 
Oo., W. Va., 378. E. Rep. 563. 


14. ConTRacT—Rescission — Retaining Benefits.— 
Where a mereantile company, in consideration of the 
surrender to it of large valuable property rights, upon 
a part of which it has a mortgage, assumes and agrees 
to pay the mercantile indebtedness of the mortgagor, 
the mercantile company cannot have and hold a)! of 
the benefits and property accruing to it in canse- 
quence of the transaction, and repudicte its agree- 
ment to pay mercantile creditors on account of the al- 
leged fraud of the assignor in concealing the trove 
amount of his indebtedness.—HARGADINE MCKITTRICK 
Dry-Goons CoO. Vv. SWOFFORD Bros. Dry Goons Co., 
Kan., 68 Pac. Rep. 281. 

15. ConTRACT—Corporations—Sale of Stock .— Provis- 
fon in a contract of sale of stock by a corporation that 
the purchaser can return it ‘‘after six months,” if dis- 
satisfied, means that the right must be exercised 
within a reasonable time after expiration of the six 
months.—NEW HAVEN TRUST CO. V. GAFFNEY, Conn., 
47 Atl. Rep. 769. 

16. CORPORATION—Forfeiture of Franchise.—It is 
only forthe violation of an express provision of the 
law under whieh acorporation derives ite powers or 
privileges, or for such a misuee or non-use of them as 
results in a substantia) failure to fulfill the design and 
purpose of its organization, that a forfeiture of a 
franchise will be decreed.—ILLINOIS TRUST & SAVINGS 
Bark V. Doup, U. 8. C. C. of App., Eighth Circuit, 105 
Fed. Rep. 122. 


17. CORPORATIONS — Liability of Stockholders to 
Creditors.—A complaint, in a suit by a judgment cred- 
itor of an insolvent Nebraska corporation against a 
stockholder, based on Const. Neb. art. 11, §4, which 
makes the original subscriber of'stock ina corpora- 
tion liable to its creditors to the extent oftheir un- 
paid subscriptions, and provides that the liability for 
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anpald subscriptions shall follow the stock, does not 
state a cause of action, where it shows that the stock 
held by defendant was not subscribed for, but was is- 
sued in payment ofa claim which constituted, at least, 
a pretended eonsideration, and witbout any agree- 
ment or expectation that it should be further paid for, 
and was subsequently transferred to defendant; no 
frand on his part being alleged.—SEABOARD Nar. 
Bank OF NEW YORK V. SLATER, U. 8. C. C., D. (Conn.), 
105 Fed. Rep. 179. 

18. CORPORATIONS— Unpaid Subscriptions—Compro- 
mise.—It is a good defense to an action by the re- 
ceiver of a corporation against a stockholder for bal- 
ance claimed to be due on his stock that, after the 
time limited for payment under the call of the direc- 
tors, the stockholders and the corperation, then a 
going concern, being in dispute over the amount due 
on the stock, both surrendered part of their claim, and 
he made a payment to it of a certain sum on agree- 
ment that it was to be in fullof allclaims on the stock; 
such a compromise being good against creditors of 
the corporation.—NEW HAavEeN TRUST CO. V. NELSON, 
Conn., 47 Atl. Rep. 768. 

19. CounTIES — Warrants — Registration.—The pur- 
chaser of a county warrant drawn on the general fund 
“not otherwise appropriated” and registered for pay- 
ment under Corp. Laws, §§ 1671-1679, declaring war- 
rants shall be paid only in the order of their registra- 
tion, could not maintain an action on the warrant; 
there being no money in the general fund not other- 
wise appropriated, and other prior registered war- 
rants outetanding,and it appearing that sufficient time 
had not elapsed to permit the accumulation of suffi- 
client money to pay plaintiff's warrant in the order of 
registration.—STEWART V. CUSTER COUNTY, S. Dak., 84 
N. W. Rep. 764. 

26. ORIMINAL EVIDENCE — Homicide. — Statements 
made Ly a prisoner showing maievolence towards the 
father and family of the deceased, who was killed 
while attempting to assist bis father in preventing an 
unlawful trespass Of the prisoner on the lands occu- 
pied by them, are admissible to establish the mali- 
ciousness of the prisoner's conduct.—STraTE V. KOHNE, 
W. Va., 378. E. Rep. 553. 

21. CRIMINAL EvIDENCE—Im peachment—Homicide.— 
Where accused introduces testimony tending to show 
statements of a witness for the State contradictory to 
that given by him onthe trial, it is competent for the 
State to show that such witness made statements 
shortly after the occurrence similar to, and corrobora- 
tive of, his statements on the trial.— JOHNSON Vv. STATE, 
Tex.,608. W. Rep. 48. 

22. CRIMINAL’ EVIDENCE—Other Offenses.—On a trial 
for murder, where it was shown that defendant at- 
tempted to escape from jail, it was error to admit evi- 
dence thatin attempting to escape he assaulted the 
jailor and, inflicted great injuries. — SPRIGGINS v. 
STATE, Tex., 608. W. Rep. 54. 


23. CRIMINAL LAw—Embezzlement—Bailee.—A bailee 
authorized to aid as the bailor’s agent in the sale of 
the property intrusted to his care is guilty of embez- 
zlement thereof, where he sells it as his own, and ap- 
propriates the proceeds to his own use, without the 
ballor’s consent, in pursuance of a fraudulent intent 
existing at the time of the sale.—HUGGINS V. STATE, 
Tex., 60S. W. Rep. 52. 


24. ORIMINAL LAW — Embezzlement—Fraudulent In- 
tent.—Where an agent for the sale of realty without 
the owner’s consent secures from the purchaser notes 
payable to himself, forthe purchase money, which he 
afterwards collects, and with criminal intent, converts 
the proceeds to his own use, he is guilty of embezzle- 
ment; for, being the agent,{for the sale of the land, it 
was immaterial that the money may have been paid 
on one of the notes executed by the purchaser to the 
agent without authority from the owner, as it was 
part of the purchase money, and as such belonged to 
the owner.—STATE V. SOHILB, Mo., 60 8. W. Rep. 82. 





26. CaiminaL Law—Homicide—Malice. — Where the 
court bas properly defived ‘‘exprese malice,” a 
charge that the law implies malice, so express malice 
being proven, when a homicide is committed by the 
use of means reasonably calculated to prodace death 
in the manner used, and there is no legal justification, 
and the offense does not come within the definition of 
manslaughter, is without prejudicial error.—HOWELL 
v. STaTE, Tex., 608. W. Rep. 44. 


26. CRIMINAL Law—Homicide—Malice.—Malice, in ita 
legal sense, isthe intentionail doing of a wrongful act 
towards another without legal justification or cause; 
and where the evidence showed malice, in this sense, 
it was proper to instruct the jury as to murder.—Lup- 
WIG V. COMMONWSBALTH, Ky., 608. W. Rep. 8. 


27. CRIMINAL PRACTICB—Assaanult with latent to Kill. 
—2 Ballinger’s Ann. Codes & St., § 7065, defines an 
assault as an attempt, in a rude, insolent and augry 
manner, unlawfully to touch, strike, beat or wound 
another person, coupled with present ability to do so. 
Section 7057 provides that an assault with intent to 
commit murder shall subject the offender to a penalty - 
specified. Held, that an Indictment for assault with 
intent to commit murder, which charged that defend- 
ant “an assault did make in and upon the person of” 
another, was not insufficient for failure to charge de- 
fendant’s present ability to carry his attempt into 
execution, since the words “an assault did make,” in- 
clude all the elements of the statutory definition of an 
assault, and the charge of a statutory crime is suffi- 
cient if made in the words of the statute.—STaTE Vv. 
Levan, Wash., 63 Pac. Rep. 202. 


28. CRIMINAL TaIAL—Jary—Misconduct.—That one of 
the jurors in a prosecution for homicide had imbibed 
an undisclosed quantity of whisky on two occasions 
just before being called and aecepted as a juror to try 
the cause, but there was nothing to indicate that he 
became. intoxicated, or drank anything spirituous 
thereafter, was not sufficient to invalidate a convic- 
tion, and authorize the granting of a new trial.—STaTE 
v. ANDRE, 8S. Dak., 84 N. W. Rep. 7838. 


29. DECEIT — Fraudulent Misrepresentations — Ex- 
pression of Opinion.—If a person, being if a situation 
to know, takes advantage of the confiding ignurance 
of another, not equally well situated, and falsely rep- 
resents that a future event will certainly come to 
pass, and thereby induces the deceived to enter into a 
disadvantageous contract, such misrepresentation 
cannot be excused as the mere expression of opinion, 
but will be regarded as the utterance of a known false- 
hood for fraudulent purpose, and is actionable and 
renders the contract voidable.—BUENA VisTa Co. Vv. 
BILLMYER, W. Va., 378. EB. Rep. 588. 


40. DEED—Mortgages.—Where one conveyed prop- 
erty by deed absolute with agreement that the 
grantee should pay certain claims against it, and sell 
it, or, on reimbursement, convey it to the grantor, or 
one whom he should designate, an action by the 
grantor against the grantee for the proceeds of the 
property, sold by the latter, is a suit in equity, as it in- 
volves decreeing the deed to be a mortgage.—REILLY 
v. CULLEN, Mo.,608. W. Rep. 126. 


81. DgEED—Nature of Estate Created.—A deed con- 
veying “in trust for the sole and separate use and 
benefit of Susan E. Ootts during her natural life, and 
upon her death the said property shall be equally 
divided among the children of said Isaac Cotts and 
Susan E., his wife,” creates a life estate in Susan E. 
Cotts and a remainder in such children, vesting in 
both cases at once on the execution of the deed, and 
such remainder does not await the death of Susan EK. 
Ootts to vest.—DIEHL Vv. CoTTs, W. Va., 378. E. Rep. 
546. 

32. DIvORCE—Setting Aside UVecree.—Strangers to a 
judgment of divorce have no such interest therein as 
will permit theirjmaintaining suit to set it aside merely 
because, if it is not set aside, the subsequent marriage 
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of the divorced wife will.give ber an interest Inthe 
estate of her huaband, which plaintiffs otherwise would 
have.—TYLER V. ASPINWALL, Conn., 47 Atl. Rep. 755. 

38. Dowger — Sale of Husband’s Lands. — Inchoate 
dower is not a vested estate or property in a wife until 
the death of-her busband, and in a suit to sell the hus- 
band’s land in .his lifetime to pay liens no provision 
need be. made out of its proceeds to meet the wife's 
power when consummate.—GEORGE Vv. Hess, W.Va., 
37 8. E. Rep..'44. ; 

34. KaSEMBENTS—Right of Way—Dominant Estate.— 
Where a landowner claimed a right.of way over lands 
ot another, the fact that a lessee of the dominant 
estate was at the same time. the lessee of the servient 
estate did not interrupt the running of the etatute of 
limitations in favor of the dominant estate.—FRANZ V. 
MENDONCA, Cal., 63 Pac. Rep. 361. ; 

35. EsecTMENT—Fee on Condition Subsequent—Par- 
tition. —Where lands over which a railroad company 
holds a right of way in fee, subject to be defeated by a 
condition subsequent, are sold at partition sale, the 
failure to make tue company a party thereto does not 
create a defect in the purchaser’s title which will pre- 
vent him from maintaining ejectment against the com- 
pany for brench of condition, since the company has 
no interest which makes it a necessary party to the 
partition sult.—BOUVIER V. BALTIMORE & N.Y. R. Co., 
N. J., 47 Atl. Rep. 772. 

36. Evipence—Action on Bond—Entries in Bank’s 
Books.—Where, iu action against the bondsmen of a 
bank cashier to recover for an alleged breach of the 
bond for failure to enter a true account and turn over 
the money in bis custody, there was no preliminary 
proof of who made the original entries in the bank’s 
books or astothecustom of keeping them, or that 
the parties by whom they were kept were dead, or 
without the jurisdiction of the court, such entries and 
computations therefrom by an expert who never saw 
them until after the eashier ceased hia duties, were 
not admissible in evidence.—STATE BANK OF PIKE Vv. 
Browns, N. Y.,59 N. E. Rep. 1. 


37. EvIDENCB—Contradicting Written Instrument.— 
Abd agreementin writing, which is neither ambiguous 
nor uncertain, and expresses all the conditions on 
which # note is held in escrow, cannot be varied or 
contradi¢ted by ‘proof of a contetporaveous oral 
agreement, where it is clear that the writing was 
intended to define aud fix the rights and lia- 
bilities of the partics.—PaciFic NaT. BANK OF TACOMA 
v. San Feancisco Baines Co., Wash., 63 Pac. Rep. 207. 


38, EXECUTION — Exemptions — Pensfons. — Section 
4747, Bev. St. U. S., protects pension money only as it 
is due or becomes due, and while in transit to the pen- 
sioner, and does not exempt money or property in 
the bands of the pensioner, although the proceeds of 
a pension.—BanK OF KInGwoop v. MURDOCK, W. Va., 
37 8. E. Rep. 548. 


39. EXECUTION—Wrongful Levy—Ivjunction.— Where 
an execution isjissued and wrongfully levied on per- 
sonal property, an injunction will lie to restrain fur- 
ther proceedings under such execution, — GRANT V. 
COLE, Wash., 68 Pac. Rep. 263. 


40. FEDERAL CourRTs—Jurisdiction—Suits in Equity. 
—A State statute which enlarges equitable rights will 
be enforced and administered in the United States 
courts in all cases where its enforcewent and admin- 
istration do not conflict with the constitutional rigbt 
of a party toa jury.trial; and such a court has juris- 
diction of a suit to quiet title to land, although the 
complainant is not iv possession, where such suit is 
authorized by a State statute, and it appears from the 
record that the defendant is not in possession, so that 
an action in ejectment would lie.—SOUTHBRN PINE 
Oo. Vv. Hatt, U. 8. UC. C. of App., Fifth Circuit, 105 
Fed. Rep. 84. 

41. FIXTURES — Capability of Removal.—Machinery 
in a planing mill and sash and door factory, attached 















to the floor-or frame of the building by means of 
screws and boits,and bought and sold by price List, 
and not specially made or designed for that building, 
and capable of being moved without material injury 
to it, is personalty, and may be removed by the owner 
without incurripg liability to any lienor of the reality, 
though when the mill was built some of this wachip- 
ery was contemplated; it being huilt substantially as 
any other saw mill, and being capable of equipment 
with other suitable machinery without alteration of 
the strncture.—NEUFELDER v. THIRD Sr. & 8, Ry., 
Wash., 63 Pac. Rep. 197. ve 

42. FRAUDS, STATUTE OF—Webt of Third Person—N o- 
vation.—Where a party promises to pay the note of 
another to satisfy the importunity of the owner of the, 
note, such promise,to be valid, must.be in writing, 
unless there be a novation by the substitution ofa, 
new debtor and a release of the old one,—HANSON V.,, 
NELSON, Minn., 84 N. W. Rep. 742. 


43. FRAUDULENT CONVEYANCE — Conspiracy — Evi- 
dence.—A scheme by an insolvent debtor and a pre- 
ferred creditor to dispose of the entire stock of such’ 
debtor, to putthe purchase price into a homestead 
for the benefit of the debtor, and fraudulently epply 
the balance to pay the creditor, is not legally justifi- 
abie, so far, at least, as the preferred creditor is con- 
cerned.—CARS8ON V. HAWLEY, Minn., 84 N. W. Rep. 746. 


44. FRAUDULENT CONVEYANCE—Wife as Surety for 
Husband.—Where a deed of trust to secure a hus- 
band’s individual indebtedness binds the property of 
both wife and husband, 4 court of equity will protect 
the interest of the wife as surety for her husband, and 
willcompel a sale and application of the husband’s 
interest or property first, if the same can be done’ 
without substantially prejudicipg the rights of the 
trust creditor.—HaLt Vv. HyER, W. Va., 375. E. Rep. 
594. 

45. GAMING—Check for Gambiina Debt— Bona Fide 
Holder.— Under Burne’ Rev. St. 1894, § 6675 (Hormer’s 
Rev. St. 1897, § 4950), providing tbat all notes, bills, 
bonds, contracts, or other securities made hereafter, 
where the whole or any part of the consideration 
thereof shall be for money or other valuable thing 
won on the result of any wager, or for paying any 
money lent at the time of such wager for the purpose. 
of being wagered, shall be void, a check given to pay 
loeses at gaming is void, even in the hends of a bone 
Ade holder for value.—IKWIN V. MAKQUETT, Ind., ON. 
E. Rep. 38. 


46. GaMING—Recovery of Margins Paid.—Under St. 
1890, ch. 437, § 2, author:zing one who contracts to buy 
or sell on margin, without intention to perform by re- 
ceipt or delivery of the property and payment of the 
price, or one who employs another to 80 buy and sell. 
on his behalf, to recover from the other partytothe 
contract, or from the person 80 employed, any pay- 
ment made or thing delivered, the one who acts as. 
broker has no remedy egainst his employer for mor- 
eys paid the latter as profits, and hence cannot set off 
such payment against an action by the employer for 
sums advunced as margins.—LYoOns Vv. COR, Mass., 59 
N. E. Rep. 59. 

47. GARNISHMENT — Money Deposited as Bail. — 
Where F deposits with a justice of the peace money in 
lien of bail for appearance of B, and the justice re- 
ceipts therefor to F, the presumption in garnishment 
by B's creditors is that it is F’s money.—MCALMOND 
Vv. BEVINGTON, Wash., 63 Pac. Rep. 251. 


48. Habeas Cokrus—Prelimipary Examination.—An 
application for a writ of habeas corpus pending the re- 
suit of a relator’s preliminary examination on a crim- 
ival charge was properly refused, in the absence of 
any showing of unreasonable delay by the examining 
magistrate in rendering a decision.— EX PARTE KRUG, 
Tex., 50S. W. Rep. 39. 

49. HiGHwars—Establishment — Prescriptive High- 
way.—The erection of gates by a landowner acrossa 
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way over bis land which is used by the public asa high- 
way, and the closing of auch gates, although they ure 
not locked, is an assertion of his right in such way 
which will prevent it becoming a bighway by pre- 
Where a highway attempted to be estab- 
lished by legal proceedings is located s¢ veral hundred 
feet from a traveled way, the attempted establish. 
ment cannot be urged as tending to show that the 
latter road became a highway by prescription.— 
SHELL V. POULSON, Wash., 63 Pac. Rep. 264. ‘ 
50.. HOMESTEAD—Sale—Widow and Infant Children. 
—‘Lhe bomestead of a deceased debtor may be sold for 
his debts, subject to the right of the widow and infant 
children to occupy it until the youngest unmarried 
child arrives at :ge; and, subject to tbat right, the 
purchaser at a sale, nsde under a decree cirecting the 
sale of “the remainder” inthe property, acquired the 
homestead, it being manifest that was the interest in- 
tended to be #old.— NATIONAL LOAN & BUILDIDG ABBR. 
NO. 10F NEWPORT V. MALONEY, Ky., €0°®. W. Rep. 12. 


51. HOSBAND AND Wirx—Contract.— Compensation 
for services rendered by a wife to her husband, orto 
a firm in which her husband is a partner in a business 
conducted by lim or his firm, under a coatract of em- 
ployment mide between her and her busband, can 
not be. enforced by a biil in equity. — TURNER V. 
DAVERPORT,N. J., 47 Atl. Rep. 766. 


52. InsURANCE—Appraisement— Revocation.—Action 
on an insurance policy providing for ascertainment 
of the amount of the loss by appraisers may be main- 
tained without such appraisement, such provision 
being revocable by either party, and the bringing of 
the action a revocation.—NeRDY V. GERMAN-AMERICAN 
Ins. CO. OF NEw YORK, Pa., 47 Atl. Rep. 739. 


53. JODGMENTS— Collateral Attuck.—In a suit for the 
partition of lands which were subject to the lien of 
certain judgments, the court cannot, on distribution 
of the proceeds of the lands after their sale, inquire 
into the consideration of the notes on which a senior 
jadgment was rendered, for the purpose of giving a 
jater judgwent priority.—SaFr-DEposiTt & Trost Co. 
OF PITTSuOURG V. WRIGHT, U. 8S. C. C. of App., Third 
Circuit, 105 Fed. Rep. 155. 3 


54. JUDGMENT — Lien — Fraudulent Conveyance.—A 
porchaser of land by parol contract which, has been 
80 Tar executed as to vest in bim the right to compel 
his vendor to execute the paro) contract in a court of 
equity bas an equitable right in said land so pur: 
chased, which a court of equity will fully protect 
against the lien ofa subsequent judgment creditor of 
hie vendor.—FaBMERS’ TRANSP. OO. V, SWANEY, W. 
Va., 378. E. Rep. 592. 


55. JUDGMENT — Kes Judicata. — One who is nota 
party defendant on the record in an action, but who 
participates in the defense, and bas an interest in the 
matter in contruversy in the action, and participates 
in-the defense for the protection of such interest, and 
not as representirg the interest of the defendant of 
‘record, and where it is known to the plaintiff that 
such perty so participates for the protection of his 
own interest, is bound by the decree rendered in the 
action.—BO\D V. WALLACE, N. Dak., & N. W. Rep. 
760. 


56. JUrGMENT—Res Judicata.—In an action forthe 
price of a plow there was evidence that plaintiff sold 
the plow to defendant through the latter's agent, and 
received, eitber in payment or as security therefor, a 
note payable to defendant, with defendant's guaranty 
indorsed thereon by the agent, and that the agent 
was authorized by defendant to purchase the plow 
and traneferthe pote to plaintiff. Defendant intro- 
duced evidence to show that the agent had no au- 
thority to purcbase the plow, and the jury so found. 
In a subsequent action on the note between the same 
parties substantially the same evidence was intro- 
duced. Held, that the judgment in the first action 
was res judicata astothe gent’sauthorit to transfer 
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57. JUDGMENTS—Res Judicata,— Mortgages.— Where 
a mortyagee is not.a party to a suit, for.the specific 
performance of a contract to convey the mortgaged. 
premises,and a decree therein does. not. assume to 
determine the effect of the mortgage, it will not estop 
the plaintiffs from maintaining a suit for, rellet 
against the mortgagee.—Low v. Low, Mass., 59 N..E.: 
Rep. 57. ; 

&8, JUDGMENT — Vacating — Note.—Where a joint 
judgment is rendered against two or more defendants 
by default, it is errorto reverse it on motion, under 
section 5, cb.. 134, Code, as to one defendant only, and 
not as to all.—NAT. EXCH. BANK OF STEUBENVILLE, 
OHLO, V. MCELFRESH CLAY MFG. Co., W. Va., 378. E. 
Rep. 541. . 

59. JUDGMENT LIEN — Notice.—Where a party has a 
judgurent lien upon land, and is proceeding by suit in 
equity to subject said land totbe satisfaction of said 
judgment,.the judgment debtor cannot, by. severing 
the timber trees growing on said Jand, and selling 
same to a co-defendant, who has full notice of the 
pendency of said suitand its object, defeat or displace 
the lien of ssid judgment creditor.—GOFF Vv. MCLaIN, 
W. Va., 378. E. Rep. 666. 

60. LANDLORD AND TENANT—Oll Lease— Forfeiture.— 
The forfeiture clause in a gas and oil lease, ander 
which a valuable estate vested in the Jessee in so fer 
as the rentals are concerned, made payable in gas, oil, 
and money, is in the nature of a penalty to secure 
such rentals, against which a court of equity will 
grant-relief when compensation for. such rentals. can 
be fully made, and great loss wholly disproportionate 
to the injury occasioned by the breach of the contract 
would otherwise result to the lessee nt gligently, but 
not fraudulently, in default.—SOUTH PENN OIL Oo. v. 
EDG&LL, W. Va., 378. E. Rep. 596. 

§l. LirgB INSURANCE — Accidental Drowning.—A 
ciavse in @ fraternal beneficiary certificate which 
reads, “and shall not die by his own hand, whether 
sane or insane,” will not relieve the association from 
the payment upon the death of the party, where such 
death results from accidental drowning, although 
such drowning may be the direct result of the acts of 
the insured. Such clause will oply relieve the associa- 
tion if the deceased purposely destroys bia own life.— 
Geayp LeGtion OF SxLecT Kwienta, A. O, U. W., OF 
KANSAS, V. KORABMAN, Kan., 63 Pac. Rep. 292. : 

62. Lire Issurancer— Burden of Proof as to Suicide. 
—In an action on a life insurance policy, in which de- 
fendant pleads as a defense that the insured com- 
mitted suicide, which avoided the policy under its 
terms, the rule that the burden rests upon the defend-, 
ant to establish such defense affirmatively is not 
changed by the fact that the proofsof death furnished 
by the plaintiff stated the cause of desth as suicide.— 
Union Mot. Lirs ins. Co, OF PORTLAND, MB, Y. 
Pang, U.8.C. C. of App., Fifth Circuit, 105 Fed. Rep. 
172. : 

63, L1MITATIONS — Absence From State.—If a defend- 
ant,once a resident of the State, departs and resides 
out of it before a personal judgment against him, the 
time of his residence abroad wil! not excuse the judg- 
ment from the statute of limitations, though he was a 
resident when the cause of action on which the judg- 
ment rests arose or accrued.—FISHER’S EXBS8. V. 
HarTLer, W. Va., 378. E, Rep. 578. 


64. MANDAMUS—Offices—Priority of Warrants.—Ap- 
propriations, whether for salaries of constitutional 
and statutory officers, or for employees of the execu- 
tive, legislative, or judicial departments of the State 
government, or forthe ordinary incidental expenses 
thereof, are constituent elements making up expenses 
of the State government; and hence no preference at- 
taches toa warrant drawn fora judge’s salary over, 
warrants drawn for salaries of. such employees.— 
STUART Vv. NANCE, Colo., 63 Pac. Kep. 823. 


the pote.—CHILD Vv. MCCLOSKEY, 8, Dak,, 84 N,. W. Rep. 
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65. Mawpamous — To County Commissionere.—Man- 
damus will not lie to county commissioners to compel 
jesuance of county bonds, under a contract of sale and 
issuance, for funding of the warrant debt, providing 
that validity of the warrants should be passed on be- 
fore execution of the contract, and making necessary 
the ratification of the warrant.debt by the voters at an 
election to be held for that purpose; there not only 
being discretion of the commissioners involved, but 
the obligation being under a mere executory contract. 
—Moreis & WARITEHEAD V. WILLIAMS, Wash., 63 Pac. 
Rep. 236. 

66. MARRIED Woman—Wife’s Separate Kstate.—When 
a married woman allows ber separate estate to be in- 
distinguishably mixed withthe property of her hus- 
band, hersis lost to her as separate estate asto the 
ereditors of the husband.—KImMBLE v. WoTRING, W. 
Va., 378. E. Rep. 606. 

67. MaSTER AND SERVANT— Dangerous Premises—As- 
sumption of Risk.—It is the duty of the master to fur- 
nish his servant areasonably safe and suitable place 
in which to perform his work, and to keep and main- 
tain itin such condition,—not to guard and protect 
from the negligent acts and conduct of fellow-serv- 
ants, but to put the place in a reasonably eafe condl- 
tion, aud omit no personal duty to keep and maintain 
it in such condition.—PeRras v. A. Bootu & Co., 
Minn., 84 N. W. Rep. 739. 

68. MECHANICS’ LIENS — Mortgage Subsequent to 
Contract for Material.—Where the holder of an un- 
recorded mortgage dated April 29, 1897, released it, 
and accepted «a second mortgage dated July 12, 1897, 
subject to a first mortgage of the same date in favor 
of another party, a mechanic’s lien for lumber con- 
tracted on May 12, 1897, was entitled to priority over 
the mortgage.—Dixon v. HYNDMaN, Maas., 59 N. E. 
Rep. 73. 

69. MECHANICS’ LIENS — Parties — Conclusiveness.— 
Under Rev. St. 1889, §§ 6711, 6713, preferring alien for 
materials to all other ipcumbrances subsequent to the 
commencement of the buildings, and providing that, 
in proceedings to enforce such lien, all persons inter- 
ested shall be made parties, but such as are not shall 
not be bound, the owners of notes, who were also the 
beneficiaries in a deed of trust securing them at a 
time when materials commenced to be furnished for 
buildings on the land incumbered by the deed, are not 
bound by proceedings to enforce the lien for the ma- 
terials, to whichthey were not parties, though the 
original payee of the notes or the trustee is made a 
party.—LAaNDAU Vv. COTTRILL, Mo., 608. W. Rep. 64. 

70. MINES AND MINERALS—Location of Claims,— 
Where the location of a mining claim jis void because 
of the absence of a valid discovery of mineral, a sub- 
sequent discovery of mineral after the filing of the lo- 
cation certificate, and after ali acts of location have 
been performed, will validate it, ifsuch subsequent 
discovery is made before the rights of any third party 
have attached.—BREWSTER V. SHOEMAKER, Colo., 63 
Pac. Rep. 309. 

71. MONOPOLIES—Combination in Restraint of Trude 
—Boycott.—The constitution and by-laws of a corpo- 
ration regulated the credit to be allowed its members, 
discriminated in the price to be paid for produce 
against persons not members, controlled the delivery 
of goods, and provided a penalty by fine and suspen- 
sion for offending and defaulting members. Held, 
that such an organization is a combination in re- 
straint of trade, tends to limit and control the market 
price of produce, limits and interferes with the free 
and open purchase and sale of commodities, and is 
prohibited by chapter 359,Gen. Laws 1899.—ErRTz v. 
PRODUCE EXCH. CO. OF MINNEAPOLIS, Minn., 84N. W. 
Rep. 743. 


78. MONOPOLIES — Contracts Affecting Interstate 
Commerce.—A contract by which acorporation agrees 
to take the entire product of a number of persons, 
firms, and corporations engaged in mining coal and 








making coke in acertain district, which is intended 
for “Western shipment,” to sell the same at not lees 
than a minimum price, to be fixed by an executive 
committee appointed by the producers, and to ac- 
count for and pay overtoeuch producers the entire 
proceeds above a fixed sum per ton, to be retained as 
“compensation,”—the stated purpose being ‘‘to en- 
large the Western market,”—and under which the 
shipments are made into other States, is one affecting 
interstate commerce, and is subject tothe provision 
of the anti-trust jaw.—UNITED STATES V. CHESAPEAKE 
& O. Furt Co., U.8.C. C.,8. D. (Ohio), 106 Fed. Rep. 
93. 


78. MoORTGAGES— Foreclosure—Default.—A provision 
in a mortgage authorizing foreclosure on default ‘‘in 
the payment of principal or interest,’’ and retention 
by the mortgagee of the principal and interest out of 
the proceeds of the sale, does not anthorize foreclos- 
ure forthe whole debt on default of an instaliment, 
such provision not amounting to an agreement that 
the whole debt shall become due on default of an in- 
stallment.—POMEROY v. WOODWARD, Oreg., 63 Pac. 
Rep. 1%. 

74. MoORTGAGES—Foreclosure—Husband and Wife.— 
An owner of realty, after mortgaging it, conveyed 
part of it to a husband without including his wife, and 
another part to the wife of another without including 
her husband, and subsequently a foreclosure suit was 
begun in which such grantees alone were made par- 
ties, and the realty was soldto a purchaser. Held, 
that the conveyance under the foreclosure did not de- 
vest the community interests of the wife of the first 
grantee nor the husband of the second grantee, since 
the husband and wife are both necessary parties to 
an action to foreclose a mortgage on their community 
real property.—DaNkE V. DANIEL, Wash., 68 Pac. Kep. 
268. 

75. MORTGAGES—Release—Assignment Without Writ- 
ten Transfer.—Where the mortgagor of land paid the 
debt to the original mortgagee, who, having assigned 
the mortgage without any written transfer, gave a re-’ 
lease ofthe mortgage, the fact thatthe release was 
dated a day later than the acknowledgment did not 
charge subsequent purchasers of the land with notice 
of the equity of the assignee on the ground that it was 
sufficient to put them on inguiry, since the certificate 
of the notary proved the execution of the release, and, 
it being recorded, was notice of satisfaction.—CITI- 
ZENS’ BANK OF PARKER V. SHAW, S. Dak., 64 N. W. Rep. 
179. 

16. MORTGAGES—Tax Deed — Merger.—The fact that 
& mortgagee procures a valid tax deed tothe mort- 
gaged premises is not a bar to a foreclosure suit, since 
the rule that such tax deed destroys all other titles 
and liens only relates to adversary claims, and is not 
within the rule of merger.—SMITH V. PERKINS, Kan., 63 
Pac. Rep. 297. 


77. MUNICIPAL CORPORATIONS — Authority to Con- 
tract.—Under Const. art. 11, § 8, and Sess. Laws 1898, p. 
200, § 9, and Sess. Laws 189), pp. 371, 372,, requiring the 
question of incurring a municipal debt to be submit- 
ted to the qualified electors, and enumerating eleven 
purposes for which the city council may issue bonds, 
an election is invalid which submits more than one 
proposition in such a manner that the elector must 
vote for or sgainst them as a whole.—CITY OF DENVER 
v. HaYEs, Colo., 63 Pac. Rep. 311. 


78. MUNICIPAL CORPORATIONS — Contract — Ratifica- 
tion—Estoppel. — Where acity contracted to use a 
water system a certain number of years, and to buy it 
at the end of the term, without submitting the ques- 
tionto the voters of the city, as required by 1 
Hill’s Code, § 696, the city was not estopped, by ac- 
cepting the benefits of the contract, from setting upa 
plea of ulira vires, in an action for its breach, since the 
contract was void ab initio, and incapable of ratifica- 
tion.—STaTE V. CITY OF PULLMAN, Wasb., 63 Pac. Bep. 
265. 
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79. MUNICIPAL CORPOR4TIONS— Power of Attorney to 
Bind a City.—An agreement by a city attorney thata 
sult involving the right of the city to collect a tax 
shall abide the result of another suit to whieh the city 
ig not a party, and of which it has no control, does 
not bind the city, as the power of taxation is a sov- 
ereign power, and cannot be lost in this way.—BoarpD 
OF COUNCILMEN OF CITY OF FRANKFORT V. DEPOSIT 
BaNK OF FRANKFORT, Ky., 608. W. Rep. 18. 

80. MUNICIPAL CORPORATIONS— Quorum of Council— 
Filling Vacancy.—Where less than a quorum of a city 
council attempted to filla supposed vacancy in the 
council when none in fact existed, their appointee, 
was not a de facto officer,though he qualified and acted 
as councilman, as the person whose place he was ap- 
pointed to fill, though he failed to attend the meet- 
ings of the council, continued to be councilman, both 
de facto and de jure.—CITY OF SOMERSET V. SOMERSET 
BaNKIneG Co., Ky., 608. W. Rep. 5. 

81. MUNICIPAL CORPORATION- Sidewalk Ordinance— 
Assessments.—The question whether a city orthe 
landowner must pay for sidewalk intersections does 
not affect the validity of an ordinance authorizing the 
construction of sidewalke as an entirety, includiug 
the intersections. A landowner cannot object to an 
assessment for a new sidewalk, on the ground that 
portions of the existirg walk were good; the portion 
opposite his land being in bad condition.—HyMan v. 
CiTy OF CHICAGO, II1.,59 N. H. Rep. 10. 


82. MUNICIPAL CORPORATIONS—Water—Negligence.— 
It is negligent in a city to allow water to be collected 
at the side of a street in a manner which is attractive 
and dangerous to children who use such street, with- 
out providing suitable safeguards against the danger 
therefrom, if practicable, or warning their parents of 
such danger if safeguards are impracticable.— City oF 
ELWOOD V. ADDISON, Ind., 59 N. E. Rep. 47. 


83. NEGLIGENCE—Liability of Wrongdoers—Assault— 
Damages.—The perpetrator of a tort is responsible for 
the direct and immediate consequences thereof, 
whether they may be regarded as natural or probable, 
or whether they might have been contemplated, fore- 
seen, or expected, or not. It isnot necessary tothe 
liability of a wrongdoer that the result which actually 
follows should have. been anticipated by him. Itis 
the general character of the act, and not the general 
result, that the law primarily regards in this connec- 
tion.—WATSON V. RHEINDERENECHT, Minn., 84 N. W. 
Rep. 799. 

84. NEw TeIaL—Misconduct of Jurors. — Misconduct 
ofjurors in going outside the court to get facts on 
which to base their verdict cannot be brought to the 
court’s attention on motion for new trial by affidavits 
of persons as to statements by the jurors.—HELD- 
MAIER V. REHOR, II}., 59 N. E. Rep. 9. 


85. PLEADING—Declaration — Amendment. — Under 
Practice Act, § 23, authorizing amendments, in form 
or substance, at any time before final judgment, it is 
proper to allow, after verdict, an amendment of a de- 
fective allegation In the declaration in an action on 
an insurance policy so as to state that 60 days elapsed 
after delivery of the proofs of loss before commence- 
ment of the action; the proofs in the case showing 
this to be so.—MILWAUKEE MECHANICS’ INS. Co. Vv. 
SCHALLMAN, IIl., 59 N. E. Rep. 12. 

86. PRINCIPAL AND AGENT—Authority.—Where a per- 
son deals with an agent, it is his duty to ascertain the 
extent of the agency. He deals with him at his own 
risk. The law presumes him to know the extent.of 
the agent’s power, and, if the agent exceeds his au- 
thority, the contract will not bind the principal, but 
will bind the agent.—ROSENDORF v. POLIXG, W. Va., 
378. E. Rep. 555. 

87. PRINCIPAL AND AGENT—Contractor’s Bond—Con- 
struction.—The rules for the construction of contracts 
and other written instruments apply to official bonds, 
the application thereof being guided by the further 





rule that sureties are not liable beyond the strict let- 
ter of their contract.—UNION SEWER-PIPE CO. V. OL- 
SON, Minn., 84 N. W. Rep. 756. 

88, PRINCIPAL AND SURETY — Bonds — Execution. — 
Though a person whose name appears in the body of 
a bond does not sign, itis good against the others; 
they not having s‘gned in reliance on his signirg, but 
simply because they were asked to sign.—YounNGe v. 
Union Sav. BanK & Trust Co., Wasb., 63 Pac. Rep. 
247. 

89. P@INCIPAL AND SURETY—Government Contract— 
Liability of Sureties.—Sureties on the bond of a gov- 
ernment contractor, whichis executed in accordance 
with 28 Stat. ch. 280, requiring such bonds not only to 
be conditioned to indemnify the government, but to 
contain the additional obligation to pay for material 
used and labor employed in such work, are not re- 
lieved from liability for material and labor furnished 
the contractor by the fact that they performed the 
contract at a loss of more than the penalty of the 
bond, after the work was taken away from the con- 
tractor by the government, since the provision for 
the protection of material-men and laborers is distinct 
from that for the protection of the government.— 
GRIFFITH V. RUNDLE, Wasb., 63 Pac. Rep. 199. 

90. PUBLIC LanDs— Proceedings in Land Office.— One 
who appeals from an order of the local land office al- 
lowing an adverse claimant to make a homestead 
entry for their joint benefit, and refuses to accept an 
agreement securing such benefit tendered by the en- 
tryman pending the appeal in pursuance of the order, 
does not thereby waive or lose any rights which bave 
accrued to him under such order, though the sppeal 
is determined egainst him. — Davis v. RICHARDS, 
Wasb., 63 Pac. Rep. 211. 

91. RAILROAD COMPANY — Accident at Crossing — 
Gates—Contributory Negligence.—The rule that it is 
the duty of a traveler on the highway, about to go 
upon a railway crossing, to look and listen, to the 
extent of his opportunity, for an approaching train, 
is not always an absolute one. While he cannot omit 
to exercise due Gare in so looking and listening, in re- 
liance upon the railway company doing its duty as to 
giving signals, yet under special circumstances be 
may regulate his own conduct in some degree with 
reference to the presumption that it will do its duty. 
—WOEHRBLE V. MINNESOTA TRANSFER Ry. Co., Minn., 
64 N. W. Rep. 791. 

92, REMOVAL OF CaUSES—Diversity of Citizenship.— 
On a question of a right of removal the court will con- 
sider only the citizenship and residence of the parties 
whose real names are disclosed in the pleadings. 
Defendants joined by fictitious names, their real 
names being alleged to be unknown, and tbeir resi- 
dence and citizenship being undisclosed, will be re- 
garded as merely formal parties, whose presence cn 
the record cannot affect the right of removal.— PaRBK- 
INSON V. BagR, U.S.C. C., D. (Nev.), 105 Fed. Rep. 83. 

98. SaLE—Acceptance of Offer.—A telegram sent in 
response to a letter containing a proposition to sell 
two car loads of flour construed. Held to be an un- 
equivocal and unconditional acceptance of the offer. 
The same construction placed on a letter which im- 
mediately followed the telegram. — KING v. DAHL, 
Minn., 84 N. W. Rep. 787. 

94. SPECIFIC PERFORMANCE — Parol Contract. — In 
order that a parol contract for the sale of real estate 
should be specifically enforced, the contract must be 
established by competent proof to be clear, definite, 
and unequivocal in all its terms, and the contract 
proved must be that charged iu the bill.—MCCULLEY 
v. MCLEAN, W. Va.; 878. E. Rep. 559. 

95. SCHOOLS AND SCHOOL DISTRICTS — Collateral 
Attack — Contracts. —In an action by a scbool-teacher 
against a school district to recover on a contract to 
teach the public schools of such district, 1 temporary 
certificate issued by the superintendent of county 
schools, entitling the holder to teach therein, was not 
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subject to collateral attack, there being no allegation 
of fraud, since such officer was presumed to bave 
faithfully discbarged bis duty, in the issuance thereof. 
—KIMBALL V. SCHOOL Dist. SPOKANE CouNTY, Wash., 
63 Pac. Rep. 213. 

96. StaTures—Construction—Title to Act.—Material 
omissions inthe titleto an act cannot, as a rule, be 
supplied by a reference to the enacting clause; but 
when the question is whether general words ap- 
pearing in the title were intended to be read ac- 
cording to their usual meaning, or in a restricted 
sense, the title and the enacting clause should be 
read and construed together. — WINTERS V. CITY OF 
DULUTH, Minp., 8&4 N. W. Rep. 788. 

97. Supreme Court—Jurisdiction of Appeal—Judg- 
ment Relating to Freehold or Franchise-—A stock. 
holder in a ditch and mill company, whose charter 
bad expired, brought action for the appointment of 
a receiver to take possession of its property, and 
distribute the proceeds among its stock bolders, and 
a demurrer to the complaint having been sustained, 
the action was dismissed. Held, that, though ditch 
and water rights are freehold estates, the Judgment 
did not deprive him of a freehold or franchise, and 
hence did not relate to nor involve either, within 
Mills’ Ann. Code, §§ 388, 406a, authorizing an appeal 
to the supreme court where it does. — KNOWLES V. 
LOWER CLEAR CRREK DITCH CO., Colo., 63 Pac. Rep. 
317. 

98. TAXATION — Corporations — Property in Other 
States.—A domestic corporation having personalty 
in other States awaiting sale is not entitled to have 
its value deducted in fixing the value of its capital 
stock for taxation, since it is an asset of the com- 
pany.—COMMONWEALTH V. PENNSYLVANIA COAL Coc., 
Pa., 47 Atl. Rep. 740. 

99. TENANCY AT WILL—Notice.—After the expiration 
ofa term fixed in a written lease, the tenant remained 
in possession ofthe leased premises and some adja- 
cent rooms under a verba! agreement to pay a fixed 
amount per month asrent; such amount being pay- 
able in advance upon the Ist day of each month; the 
tenant to havethe right to terminate the lease and 
vacate the premises at anytime. Held, that defend 
ant was ‘atenant at will,and as such was required to 
give the notice provided by Gen. St. 184, § 5378, in or- 
der to terminate the tenancy.—Pa6éxET V. ELECT. ENn- 
GINEERING CO., Minn., 84 N. W. Rep. 800. 


100. TENANCY IN COMMON — Ouster—Adverse Posses- 
sion.—Acts of exclusive ownersbip by one of two co- 
tenants, such as the open sale, conveyance, and de- 
livery of possession thereunder of the whole subject- 
matter, amount to a complete ouster of the other co- 
tenant, and unless he brings suit within 10 years 
thereafter his right of recovery will be barred by the 
statute of limitatione.—TALBOTT V. WoopFORD, W. 
Va., 378. E. Rep. 580. 

101. Trust — Resulting Trust — Estoppel.—Where 
property has been purchased with the wife's money, 
and, without her knowledge or consent, the deed is 
made in the husband’s pame, a resulting trust arises 
in her favor, which will be enforced by a court of 
equity.—STANDARD MERCANTILE Co. Vv. ELLIS, W. Va., 
37 8. E. Rep. 593. 


102. TausB—Resulting Trusts—Husband and Wifé.— 
Under Shannon's Code, § 5596, making husband and 
wife incompetent to testify as to matters occurring 
between them by virtue of orin consequence of the 
marriage relation, testimony of the husband that land 
was purchased by him as agent for his wife, witb her 
means, under a parol agreement between them that 
the title should be taken in bis name for convenience is 
properly excluded as incompetent when offered to es- 
tablish a resulting trust in the land inthe wife’s favor. 
—HOoRwNsBY v. CITY NaT. BANK OF KNOXVILLE, Tenn., 
60 8. W. Rep. 160. 

103. VENDOR AND PURCHASER—Mistake—Rescission. 

—Because of mutual mistake or misunderstanding as 





to the boundaries and location of atract of land in- 
cluded in a sale,the vendee may have the sale re- 
scinded, but cannot compel a reduction of the pur- 
chase money; forthe vendor is entitled to have the 
land back, or have the purchase money paid in full.— 
SILLIMAN V. GILLESPIE, W. Va., 37 8. E. Rep. 669. 


104. VENDOR AND PURCHASER—Rights of Purchaser— 
Rescission.— Where a purchaser, before buying prop- 
erty, causes it to be examined for himself, in order to 
verify the representations made by the vendor, and 
nothing isdone by the vendor to prevent a full and 
thorough investigation, the purchaser cannot claim 
that the subsequent purchase was induced by the 
fraudulent representations ofthe vendor; butif his 
examination is rendered illusory and misleading by 
the bribery of his agent to whom it Is intrusted, or by 
other fraud or artifice of the vendor, the contract is 
thereby vitiated, and may be rescinded bythe pur- 
chaser, who has suffered damage thereby.—ALGER V. 
KBITH, U. 8. C.C. of App., Sixth Circuit, 105 Fed. Rep. 
105. 


105. WaTERS—Navigable Rivers — Booming Logs.— 
The right to raft and float logs in a navigable river 
gives no right to boom them, so that damages to a 
riparian ownerfrom booming are recoverable with- 
out regard to negligence.—WaTKINSON V. McCoy, 
Wash., 63 Pac. Rep. 245. 


106. WATERS—Non-Navigable Streams— Fisheries.—A 
fresh-water unmeandered stream of the average 
width of 40 feet, and the depths of 4 feet at high water 
and of 2feet atlow water, and in some places only 6 
inches deep, which is never used as a floatable stream, 
or for transportation except in smal! rowboats, from 
which persons fish for pleasure, is non navigable.— 
GRIFFITH V. HOLMAN, Wash., 63 Pac. Rep- 239. 


107. WATERS—Riparian Rights.—One owning land 
bounded by a navigable river has a rightto sand 
which the current deposits between low and high 
water mark, though he removes it before it accumu- 
lates sufficiently to become a visible portion of the 
land, and he has a vested right to such natural future 
deposits, 30 that a railroad company which by con- 
struction ofan embankment intoa river for the im- 
provement ofits road, acting either under right of 
eminent domain or as a riparian owner, changes the 
current, resulting in washing away such deposits and 
preventing future deposits, is liable to him therefor. 
—FREELAND V. PENNSYLVANIA R. CO., Pa., 47 Atl. Rep. 
745. 


108. WATERS AND WaTER CoURSES—J udgments—Res 
Judicata.—Where a suitto restrain a water company 
from using the water of a lake is met by the de- 
fense that the defendant has largely increased 
the flow of water into the lake, and a decree is ren- 
dered for defendant, but it is found that the stream 
from the lake is a natural water course, a decision re- 
versing such decree on the ground that defendant was 
ony entitled to a part of the water, and ordering a 
new trial to determine the amount thereof, is not an 
adjudication of the rigbts to the waters collected in 
the lake, which will bar a subsequent suit between 
the parties to determine the rights thereto.—BUCKERS 
Ien., MILL & Imp. CO. V. PLATTE VALLEY IR. Co., 
Colo., 63 Pac. Rep. 305. 


109. WILLs—Trust—Bequest.—Where a testator was 
in life a trustee of a fund for the payment of a salary of 
a minister of a specified. church, and by his will ac- 
knowledged such trust as binding on him, and ap- 
pointed trustees to hold, invest, and manage said 
fund, and pay its income on such salury, and be- 
queathed the fund to them for that purpose, the be- 
quest.is valid. Acceptance of a trust estops the 
trustee from denying the title to him for whom such 
trustee holds, Such trustee can set up no claim to the 
property against the beneficiary under the trust.— 
Morszis’ Exe. V. MORRIS’ DEVISEES, W. Va., 37 8S. E. 
Rep. 370. 





